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Dear Mr. Peterson;:

This Firm represents residents of the Town of Ramapo (“Town”) who are
orgamzed under the name Ramapo Organized for Sustainability and a Safe Aquifer (“ROSA”).
Many of ROSA’s members live in immediate proximity to the site (“Site”) of the above-
referenced application (“Application”), and others live in the surrounding community. ROSA is
submitting to the Department a letter detailing the impacts of the Project. (See Letter to Adam
Peterson, NYS DEC from Deborah Munitz, ROSA 4 Rockland Inc., dated Nov. 26, 2012.) These
letters should be read conjunctively. Respectfully, the Department does not have an adequate
empirical basis upon which to issue permits for the Patrick Farm Development (the “Project”) as
there appear to be multiple unrecognized areas of potential significant environmental impact in
connection with the Application.

We understand that the Department has already received many comments
submitted by Town residents, public officials, and other individuals, which, as a threshold issue,
evidences a “significant degree of public interest” in the Application, meriting a Legislative
Hearing. See 6 N.Y.C.R.R. § 621.8(c). This Project has also been the subject of multiple legal




challenges. The Appellate Division recently affirmed the standing of area residents and an
adjoining municipality to challenge the Lead Agency’s Findings under the State Environmental
Quality Review Act (“SEQRA”) for the Project. See Shapiro v. Town of Ramapo, 98 A.D.3d
675, 950 N.Y.S.2d 154, 156 (2d Dept. 2012) & Village of Pomona v. Town of Ramapo, 94
A.D.3d 1103, 943 N.Y.S.2d 146, 151 (2d Dept. 2012). Moreover, the Supreme Court Rockland
County recently annulled the Applicant’s: (i) Subdivision Approval for the Project (i.e., Final
Plat Approval); (ii) Final Site Plan Approval for the Patrick Farm Condominiums; and (iii) Final
Site Plan Approval for the Patrick Farm Volunteer Housing. Bodin et al v. Planning Bd. of the
Town of Ramapo, et al., Index No. 149/12 (Sup. Ct. Rockland Co. Sept. 10, 2012), at 5; see also
Shapiro v. Planning Bd. of Town of Ramapo, et al., Index No. 159/12 (Sup. Ct. Rockland Co.
Sept. 10, 2012) (Copies of the Bodin and Shapiro Decisions are annexed hereto as Exhibit “A”).

This Application also clearly raises “substantive and significant” issues,
including the reasonable likelihood that the Application must be denied or granted only with
major modifications, requiring an Adjudicatory Public Hearing. See 6 N.Y.CR.R. § 621.8(b).
These issues will be further developed during the Legislative Hearing and comment period.

SEQRA

Respectfully, the Department lacks an adequate empirical basis upon which it
could issue rational SEQRA Findings. Moreover, the Department may be engaging in improper
segmentation, including because the Applicant is only asking the Department to review its
Subdivision Plans, and not its more detailed Site Plans. As the Department is aware, as an
Involved Agency, it must issue its own SEQRA Findings before taking any action on the Project.
See 6 N.Y.C.R.R. § 617.11(c) (“No involved agency may make a final decision to undertake,
fund, approve or disapprove an action that has been the subject of a final EIS, until . . . the
agency has made a written findings statement.”). The intent of this requirement is to ensure that
each agency’s “different perspectives on the information in an EIS based on their particular
jurisdiction” is applied during SEQRA review. Final Generic EIS on the Proposed Amendments
to the SEQRA Regulations (DEC Sept. 6, 1995) (the “SEQRA GEIS”) at 75; see also In re E.
Tetz & Sons, Inc.,, 2003 WL 1736444, at *5 (N.Y.D.E.C. March 20, 2003) (“An involved agency
is not obligated to make the same findings as the lead agency. This reflects differing agency
perspectives toward balancing various factors.”); Goldhirsch v. Flacke, 114 A.D.2d 998, 495
N.Y.S.2d 436, 438 (2d Dept. 1985), appeal denied, 67 N.Y.2d 604, 500 N.Y.S.2d 1026 (1986)
(“Notwithstanding the lead agency’s determination that the proposed project, with modifications,
will have no significant effect on the quality of the human environment under the guidelines of
the State Environmental Quality Review Act, the commissioner had the authority to deny a
permit to petitioner if the proposed project did not comply with the standards for the issuance of
an interim permit under [that involved agency’s regulations].”).

Under CPLR Section 7803(3), “[a] determination will [only] be deemed rational if
it has some objective factual basis.” Halperin v. City of New Rochelle 24 A.D.3d 768, 809
N.Y.S.2d 98 (2d Dept. 2005) (emphasis added), appeal dismissed, 6 N.Y.3d 890, 817 N.Y.S.2d




674 (Table) & appeal denied, 7 N.Y.3d 708, 822 N.Y.S.2d 482 (Table) (2006); see also Sasso v.
Osgood, 86 N.Y.2d 374, 633 N.Y.S.2d 259, 264 n. 2 (1995) (holding that “courts consider
‘substantial evidence’ [under the arbitrary and capricious standard] only to determine whether
the record contains sufficient evidence to support the rationality of the Board’s determination”).
Courts regularly overturn administrative determinations that lack the necessary factual
foundation. See, e.g., Trump on Ocean, LLC v. Cortes-Vasquez, 76 A.D.3d 1080, 908 N.Y.S.2d
694 (2d Dept. 2010) (holding that agency’s determination was irrational where the “evidence
reveals that its reasoning misapprehended or disregarded the facts and was overly speculative™).

Initially, the Department does not have a complete understanding of how the
Project would affect waters of the United States, which is critical to the SEQRA Findings it must
issue in connection with Section 401 Water Quality Certification. It has become apparent, in the
first instance, that the United States Army Corps of Engineers (“ACOE”) never signed off on a
wetland delineation for the Project. In April 2011, ACOE specifically told the Applicant that it
should contact ACOE for ““a project-specific jurisdiction determination” concerning “whether a
Department of Army permit will be required.” (Emphasis added.) (A copy of the quoted ACOE
Letter is annexed hereto.) In proceedings in the Supreme Court, Rockland County, the Applicant
essentially ignored the referenced April 2011 ACOE Letter, asserting that “ACOE issued a letter
serving as a jurisdictional determination regarding the wetland delineation of the subject property
on February 1, 2007.” (Scenic Development LLC’s Memorandum of Law, dated May 31, 2012
(“Scenic Brief”), at 36.) The Applicant never explained why, four (4) years after the 2007 Letter
it claims “serv]ed] as a jurisdictional determination,” the ACOE specifically advised that “a
project-specific jurisdiction determination” was still “required.”

Moreover, as ROSA’s consultant, Kim Copenhaver, explained in her Reply
Affidavit, the referenced 2007 Letter is simply not a jurisdictional determination — i.e., a sign-off
by ACOE on the delineation of all ACOE-regulated wetlands on the Site. (Reply Affidavit of
Kim Copenhaver, sworn to June 20, 2012 (“Copenhaver Reply Aff.,” copy annexed hereto as
Exhibit “B”), 99 8-19.)! The referenced 2007 letter is simply not the type of letter ACOE would
issue in connection with a jurisdictional determination, particularly for a Project of this scope or
magnitude. (Id., 9 8-9.) It does not use the words “jurisdictional determination,” or discuss the
acceptance by ACOE of wetland boundaries on the Site. (Id., 9 10; see also Reply Affidavit of
Andrew Willingham, sworn to June 2012 (“Willingham Reply Aff.”, copy annexed hereto as
Exhibit “C”), 99 32-54.) Attached as Exhibit “B” to the Willingham Reply Affidavit is a copy of

: Copenhaver has substantial experience with the ACOE. She has over eighteen (18) years of

experience in environmental assessment, including seven (7) years as a Project Manager for ACOE,
Regulatory Branch, where her responsibilities included jurisdictional determinations and permit decisions,
and the past ten (10) years as a private consultant representing clients’ projects and properties to the
ACOE for jurisdictional determinations and permit decisions. (See Copenhaver Reply Aff., {5.)




an actual ACOE jurisdictional determination, which bears no resemblance to the Letter that the
Applicant now references.’

Further, the Applicant’s Plans do not show all wetlands identified in National
Wetland Inventory (“NWI”) Mapping and even propose siting parking areas and a building
directly in an area identified on NWI Maps as an ACOE wetland. (See Affidavit of Andrew
Willingham, sworn to April 23, 2012 (“Willingham Aff.)” copy annexed hereto as Exhibit “D”),
99 43-44.) NWI Maps submitted to the Planning Board also illustrate ACOE wetland boundaries.
(Id., § 42.) The identification of ACOE wetlands on NWI Maps correlates, on almost every
occasion, to an ACOE wetland actually being “field delineated” in the same location. (Id., q 42.)

Accordingly, it is evident that the ACOE wetlands on the Site have never been
delineated for the Project. For this reason alone, the Department cannot issue SEQRA Findings.3

The Project plans also do not show all wetlands on the Site in addition to those
subject to ACOE jurisdiction, which is significant, including because impacts on these areas
could also adversely impact waters the Department is required to protect under the Clean Water
Act. See Park Ridge Neighborhood Ass’n v. Crotty, 38 A.D.3d 903, 832 N.Y.S.2d 653, 655 (2d
Dept. 2007) (discussed infra). The Plans submitted to the Town Planning Board, which we
understand are actually more complete than the Plans submitted to the Department, fail to show
wetlands on many low lying areas where hydric soils, which are an indicator of wetlands, are
mapped. (Affidavit of Kim Copenhaver, sworn to April 20, 2012 (“Copenhaver Aff.)” copy
annexed hereto as Exhibit “E”), 9§ 17.) The Project’s soil survey specifically notes that Alden silt
loam, a hydric soil, is present in low lying areas on the Site, yet these areas are not delineated as
wetlands. (Id., ] 18-19.) The Plans also do not include wetlands within certain riparian zones
and stream corridors, the absence of which is highly unlikely. (See id., § 15.) The Plans further
indicate that a large pond, smaller ponds, and many tributaries exist on the Site; these areas also
would ordinarily qualify as wetlands. (Willingham Aff., 9 21, 59-60.)

2 In its narrative in its Steam Disturbance Report to the Department, the Applicant references
November 28, 2012 ACOE correspondence, which, it asserts, “indicates that an individual permit is not
required for work at Location ‘B’ and verifies that work could be accomplished under Nationwide Permit
Number 14.” (Leonard Jackson Assocs., Stream Disturbance Report, dated Feb. 24, 2012, Narrative at 2.)
On its face, this letter does not claim to constitute a delineation of the entire Site. It does, however, as
discussed below, trigger Section 401 Water Quality Certification.

3 The Department cannot rely on the Lead Agency’s SEQRA Findings because they did not take
into account all wetlands on the Site. Similarly, the Planning Board’s Resolution attached to the
Applicant’s Permit Application is flawed, in relevant part, because it relies on the mistaken assumption
that the ACOE reviewed and accepted the delineation of the Site’s wetlands for the Project. (See
Resolution at 5.) As noted above, the Appellate Division has recently affirmed the standing of area
residents and an adjoining municipality to challenge the Lead Agency’s SEQRA Findings. See Shapiro,
950 N.Y.S.2d at 156 & Village of Pomona, 943 N.Y.S.2d at 151.




In addition, by Petition dated December 12, 2011 and letter dated March 16,
2012, ROSA requested that the Department designate certain wetlands on the Site as being of
“unusual local importance” (“ULI”). ROSA recently received a letter from the Department,
dated November 16, 2011, indicating that this request has been denied. ROSA anticipates
appealing this denial.

Without an understanding of how the Project will affect all wetlands on the Site,
the Department cannot rationally assess how the Project would affect waters it must review,
including as part of the Section 401 Water Quality Certification.

The Department is also unable to rationally assess the Project impacts because it
does not appear to have a complete understanding of the scope and details regarding the Project
itself. The Applicant mistakenly states, in the Narrative for its Stream Disturbance Report, that
“[f]Jor the purposes of the application to the [Department], only the subdivision is applicable
because all proposed work under the jurisdiction of the [Department] shall be performed in
conjunction with the subdivision.” The Applicant has, however, submitted Site Plans, which
show far more detail concerning the Project and its impacts.! The Plans provided to the
Department, for example, do not show construction details, limits of disturbance, cut and fill
details, or utility lines.

It therefore appears that the Department lacks a basic “plan of the proposed
project,” showing all Project-related activities and sensitive resources that might be impacted by
them. See 6 N.Y.C.RR. § 608.6(a)(1). There is no rational basis for limiting the Department’s
review to the Project’s “subdivision” impacts, when the Project clearly contemplates impacts in
connection with its Site Plan. See 6 N.Y.C.R.R. § 617.3(g) (“The entire set of activities or steps
must be considered the action, whether the agency decision-making relates to the action as a
whole or to only part of it.”) Without this information, the Department lacks an empirical basis
for a holistic and complete understanding of the Project and its impacts.

i Under New York Law, Site Plan review and Subdivision review have very distinct purposes.
While Subdivision review largely concerns the “division of a parcel into multiple lots” pursuant to the
applicable zoning regulations, Site Plan review is intended to establish the “design and layout of the
improvements to be placed on a parcel.” Moriarty v. Planning Bd. of Sloatsburg, 119 A.D.2d 188, 506
N.Y.S.2d 184, 185 (2d Dept. 1986). Of special relevance, a Site Plan is intended to set forth the “design
and layout” of the Project, including building locations, safe ingress and egress, and impacts on
neighboring land uses. Id.; see also Riegert Apartments Corp. v. Planning Bd. of Clarkstown, 57 N.Y.2d
206, 455 N.Y.S.2d 558, 560-61 (1982) (““A site plan is not a subdivision plat. A site plan usually
evidences the proposed development of a single lot, whether for one principal building and permitted
accessory buildings, or for a group of buildings (such as a group residential development or an industrial
park), intended to remain in one ownership. A subdivision plat contemplates division of one tract into a
number of smaller lots with eventual separate ownership of each such lot.”” (citation omitted)).




Moreover, in this case, the Department is, respectfully, obligated to review
Project alternatives that would better mitigate the Project’s adverse impacts. In re SES Brooklyn
Co., LP & the City of N.Y., 1989 WL 163659, *21 (N.Y. D.E.C. Nov 14, 1989) (Fourth Interim
Decision) (“If the New York State Department of Environmental Conservation, in its SEQRA
capacity as an involved agency, identified some overriding environmental impact associated with
the [proposed project] which could not be mitigated, it would have the opportunity to look
further at other alternatives which might better mitigate adverse impacts.”). Alternatives the
Department should consider should include less dense development that avoids all sensitive areas
of the Site, as well as potentially, significant modification of Permit conditions or denial of the
requested Permits. It is impossible, however, for the Department to review the Project’s
alternatives because the scope of the Project’s impacts are still currently unknown.

Water Certification

Although the Applicant’s Joint Application Form fails to reflect that the Project
requires Section 401 Water Quality Certification, the Department’s Notice of the Application,
posted in the October 17, 2012 Environmental Notice Bulletin, correctly notes that Certification
is required. The Department’s regulations require all applicants for federal permits that would
result in a discharge to “navigable” waters to “apply for and obtain a water quality certification
from” the Department. 6 N.Y.C.R.R. § 608.9. While ROSA believes that the ACOE wetlands
that will be impacted by the Project are more extensive than the Applicant acknowledges, the
Nationwide Permit that the Applicant concedes it requires triggers the Department’s 401 Water
Quality Certification requirement, which cannot be waived. See Park Ridge Neighborhood
Ass’n, 832 N.Y.S.2d at 655; see also 33 C.F.R. §§ 325.1(d)(4), 336.1(a)(1) & 336.1(b)(8).

Respectfully, the Department cannot rationally conduct the required Section 401
Water Quality Certification Review without a delineation of the ACOE wetlands on the Site and
without a complete understanding of how other Project activities would affect these waters. The
Department’s review responsibility under Section 401 broadly encompasses a/l Project activities
that may adversely impact waters of the United States, regardless of whether the Department
would otherwise have jurisdiction over them. In Park Ridge Neighborhood Association, a matter
prosecuted by this Firm, the Appellate Division, Second Department held that

[t]he Department’s argument that its regulations require water
quality certification only where the waters in issue fall within its
jurisdiction under the Freshwater Wetlands Act (ECL art. 24) is
inconsistent with the terms of the regulation, pursuant to which the
certification requirement applies to any permit ‘that may result in
any discharge into navigable waters as defined in section 502 of
the Federal Water Pollution Control Act.’

832 N.Y.S.2d at 655, quoting 6 N.Y.CR.R. § 608.9[a] (emphasis added).) As such, the
Department must consider all Project activities that may impact waters of the United States. This
is because the Department’s responsibilities under the Clean Water Act and the State Water




Pollution Control Law have distinct legal bases from the Department’s other jurisdictional
sources. See 33 U.S.C. § 1341 (Clean Water Act) & N.Y. Envtl. Conserv. L. § 17-303 (setting
forth the Department’s power and duties on Water Pollution Control).

Under the Clean Water Act, States are intended to be the “prime bulwark” against
water pollution;

The states remain, under the Clean Water Act, the “prime bulwark
in the effort to abate water pollution,” and Congress expressly
empowered them to impose and enforce water quality standards
that are more stringent than those required by federal law.

Keating v. F.E.R.C., 927 F.2d 616, 622 (D.C. Cir. 1991) (citations omitted). Indeed, in enacting
the Clean Water Act, Congress expressly declared its intention that States have the “primary”
responsibility for preventing water pollution within their jurisdictions:

[t is the policy of the Congress to recognize, preserve, and protect
the primary responsibilities and rights of States to prevent, reduce,
and eliminate pollution, to plan the development and use
(including restoration, preservation, and enhancement) of land and
water resources, and to consult with the Administrator in the
exercise of his authority under this chapter.

33 U.S.C. § 1251(b) (emphasis added).

Thus, the Department has significant authority under Section 401 to impose
conditions and/or deny certification completely for the Project if it would adversely impact the
environment. See Keating, 927 F.2d at 622 (““‘Section 401 offers a veto power to states with
water quality related concerns about licensing activities of the various agencies, including the . . .
Corps of Engineers. . . .”” (citation omitted)). Indeed, the Clean Water Act empowers States to
impose conditions in their Certification mandated by any “appropriate requirement of State law.”
33 U.S.C. § 1341(d). As the Court of Appeals for the District of Columbia held, “[o]ne of the
primary mechanisms through which the states may assert the broad authority reserved to them is
the certification requirement set out in section 401 of the Act.” Keating, 927 F.2d at 622
(emphasis added). “Through this requirement, Congress intended that the states would retain the
power to block, for environmental reasons, local water projects that might otherwise win federal
approval.” 1d. (emphasis added).

The Department, however, cannot rationally undertake Section 401 Water Quality
Certification until it has a complete understanding of the waters on the Site and how the Project
would impact them. Moreover, there are both State protected streams and many lower
classification streams that discharge into navigable waters on the Site. These streams must also
be taken into account if the Department provides the Applicant with certification for the Site.




Stream Disturbance

The Department’s lack of a complete and holistic understanding of the Project and
its impacts also prevents it from rationally reviewing the Applicant’s Stream Disturbance
Application. In connection with the Stream Disturbance Application, the Department must
“ascertain the probable effect on the health, safety and welfare of the people of the state, and the
effect on the natural resources of the state, including soil, forests, water, fish and aquatic
resources therein, likely to result from the proposed project or work.” N.Y. Envtl. Conserv. L. §
15-0501(3)(a). For the reasons discussed above, the Department lacks empirical basis required
to understand the Project’s effect on the public’s health, safety and welfare and on natural
resources.

As discussed above, for example, it appears that the Applicant has only provided
the Department with plans relating to the Subdivision of the Site, and that the Department does
not have plans showing the more comprehensive Site work required for the Applicant’s Site
Plans, which appear to show more potential impacts to streams on the Site. In any event, even
the Plans provided to the Department by the Applicant appear show more stream disturbances
than the Applicant seeks coverage for. Of course, the Department must consider whether any of
these streams fall with the Department’s jurisdiction. Even if some of the streams may not fall
within the Department’s jurisdiction, the Department must consider impacts to them that would
affect streams within its jurisdiction. N.Y. Envtl. Conserv. L. § 15-0501(3)(a); cf. Park Ridge
Neighborhood Ass’n, 832 N.Y.S.2d at 655 (holding that the Department must consider impacts
to waters outside its Freshwater Wetlands Act jurisdiction if those impacts could ultimately
affect waters under its jurisdiction).

Likewise, the Applicant in its Disturbance Summary Table, does not even include
the Pond as a regulated stream, even though prior submissions made on behalf of the Applicant
include the Pond. Based on these prior submissions it appears that there may be disturbances to
the banks of the pond. The Applicant’s omission of the Pond as a regulated stream while
concurrently proposing disturbances to the Pond must be evaluated by the Department before a
permit is issued.

The Department had also previously requested further details regarding the
walkway proposed for the vicinity of the “farm pond.” (Letter from the Department to
Applicant, dated Dec. 30, 2009, at 2.) To our knowledge, this has never been provided to the
Department by the Applicant.

Accordingly, it would appear premature for the Department to consider the
Applicant’s Stream Disturbance Application.




Dam

The Department has not provided the public with the ability to even comment on
or evaluate the issues related to the re-construction of the Dam on the Site. The Department
must “ascertain the probable effect on the health, safety and welfare of the people of the state,
and the effect on the natural resources of the state likely to result from the proposed project or
work.” N.Y. Envtl. Conserv. L. § 15-0503(2)(a). The Dam plays an integral role with respect to
the Project’s impacts on the public health, safety and welfare, and on natural resources. It is
impossible, however, for the public to comment and/or identify substantive and significant issues
when little to no information has been disseminated on the re-construction, maintenance, safety,
and environmental impact of the proposed newly re-constructed Dam. The Department must
consider a means that would accommodate the public’s Due Process rights, perhaps such as in
camera review of the relevant documents.

Conclusion

Respectfully, the Department does not have a rational basis for decision making
in relation to the requested Permits. The Department should, in the first instance, hold a
Legislative Hearing, followed by an Adjudicatory Hearing to ensure that the issues are
appropriately addressed.

Please let us know if you have any questions.

Respectfully,

ZAR &STEH:ZTZ
By: //('

Daniel M. Kichmond (
Jeremy E. Kozin

DMR/mth

encs.

cc: William Janeway, Regional Director
ROSA
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YUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF ROCKLAND
DR. SONY A SHAPIRO and MI1ON B Stapig DECISION AND ORDER
Petitioners, INDEX NO. 000159/2012
against- MOTION DATE: 6/29/12

PLANNING BOARD OF TOWN OF RAMAPO, THE
TOWN OF RAMAPO, TOWN BOARD OF THE TOWN
OF RAMAPO, SCENIC DEVELOPMENT LLC,

FORTY SIX-FIFTY TWO WADSWORTH TERRACE
CORP., and NEWFIELD ESTATES, INC,,

Respondents.

In this Article 78 proceeding, the petitioners seek vacatur of the Town of Ramapo
Planning Board’s decisions granting (1) final subdivision approval to the Patrick F arm project,
(2) final site plan approval for the Patrick Famm condominiums, and (3) final site plan appro'val.
for the Patrick Farm volunteer housing. The following sets of papers numbered 1 to 27 were

considered on the Shapiros’ application:

Notice of petition, petition, Copenhaver affidavit,
Quinn affidavit, and exhibits; memorandum of law 1,2

Ramapo’s verified answer-and objections; Berman
affirmation in opposition and exhibits A-K:

memorandum of Jaw 3-5

Scenic’s verified answer; Rocks affidavit in opposition

and exhibits; exhibit A; Yechiel Lebovits affidavit;

Yitzchok Lebovits affidavit; memorandum of Jaw 6-11
12

Petitioners’ reply brief

Ramapo’é record and retum (“R&R") vol. 1; R&R vol. 2;
responses to comments (R&R exh. 103); jurisdictional
applications report (R&R exh. 104); sanitary pump station

1
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report (R&R exh. 134); three rolls of drawings (R&R exhs.
135,136, 137); draft EIS vol. 1 (R&R exh.140); draft EIS

vol. 2 (R&R exh.141); final EIS (R&R exh. 139); supplemental
record and return; drawing (overview plan); stormwater

pollution prevention plan vol. 1; stormwater pollution

prevention plan vol, 2

13-27

Upon review of the foregéing, the Shapiros’ application is granted with respect to their
fourth cause of action. The remaining causes of action aré dismiséed. This matter is remitted to
the Planning Board pending review by the Community Design Review Committee (“CDRC™.

The Patrick Farm project involves three parcels of ﬁndeveloped land totaling 208 acres in
the Town of Ramapo. This proceeding is the latest of severa] attempts by the‘Shapiros, residents
of the Town of Ramapo who live across the street from the Patrick Farm property, to derail
project in its-current form. |

In their twelve causes of action, thé Shapiros allege that the Planning Board failed to (1)
satisfy several conditions imposed by the Town Board when it granted the zone change for the
Patrick Farm property: (2) meet all of the conditior'ns sbught by the Columbia Gas Transmission
LLC; (3) comply with the Town’s Scenic Roads law; (4) obtain review by the Community
Design Review Committee prior to granting final approval; (5) either set aside land for -
recreational use or explain its choice to accept money in lieu thereof; (6) properly deduct all
existing wetlands in calculating permissible density; (7) comply with the Town’s Aquifer and
Well Field Protection Zone Law; (8) comply with the Town’s Sediment and Erosion Control law;
(9) comply with State Environmental Quality Review Act; (10) properly deduct encumbered

property in the form of wetlands; (11) require 2 supplemental environmental impact statement:

and (12) comply with Ramapo’s Site Development Plan Rules.
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In support of their standing to bring this proceed?ng, the Shapiros allege that they will
suffer adverse impacts from increased traffic, reduced home value, a ‘change in the character of
the community, deleterious effects on drainage and drinking water, and increased danger from
tie natural gas pipeline o'wned and operated by Columbia Gas Transmission LLC (“Columbia™).
The respondents, as is their wont, chal‘lenge' tBe Shapiros’ standing.

The Ainpellate Division has now addressed the Shapiros® standing in at least two
decisions. In a proceeding entitled Village of Chestnut Ridge v Town of Rar)zaﬁo (45 AD3d 74,
les dismissed 12 N'Y3d 793 [2009], 15 NY3d 817[2010] ), the Shapiros challenged Ramapo’s
enactment of a local law permitting adult student living facilities in reéidentia] zones,including
that Patrick Farm site. Noting that the Shapiros lived directly across the street from the site, the
Appellate Division found that they had standing “because it is inferred from their proximity to
the site that they will suffer environmental injury (citations omitted),” Supré at 90.

The Appellate Divisjon recently issued a decision in Shapiro v Town of Ramapo (2012
WL 3590385 [2d Dept 2012]), the Shapiros’ challenge to the rezoning of the Patrick Farm
property (hereinafter, “Shapiro I''). The Appellate Division ruled that

(s)ince the petitioners live in close proximity to the portion of the
site that is the subject of the challenged determinations, they did

not need to show actual injury or special damage to establish
standing (citations omitted).

Supra at _,
Based on these rulings, it is clear that the Shapiros, by virtue of their proximity to the
Patrick Farm project, have standing to assert claims under the State Environmental Qualjty

Review Act (“SEQRA”), as well as any claims that have environmental implications.
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First Cause of Action (Town Board Condjtions)

In granting a zone change, the Ramapo Town Board attached certain conditions. The
Shapiros claim severa) of the conditioﬁs have not been met, including (1) that there be 2 plan for
the administration of the volunteer housing; (2) that the volunteer housing be affordable; and (3)
that a homeowners association be responsible for maintenance of common areas,

Volunteer Housing

The Shapiros’ claim that there is no valid plan of adiinistration of the volunteer housing
because; the Planning Board does not have the authority to adopt regulations with respect to either
addministration or determipations of affordability. According to the Shaﬁiros, the Planning Board’
cén only make recommendations to the Town Board, and that any such regulations would be
subject to é mandatory referendum. They maintain that the designation of a Planning Board
member to determine eligibility for volunteer housing is a violation of Municipal Home Rule.

The Shapiros’ argument is based on the ﬁremis_e that the zone change granted by the
Town Board was an instance of “incentive zoning.” See Town Law §267-b(1)(c). However, the
Court agrees with the respondents that while the Town Boarcf may have had an incentive to grant
the zone change sought by the developer, no incentives or bonuses have been offered by the
Town; i.e., the Town has granted no exemptions from the MR-8 zone requirements which now
apply to the property. See Town Law §26 7-5(1)(c). Therefore, the provisions of the Town Law
épplicablg to incentive zoning are inapposite.

Affordabiliry

The Shapiros go to considerable lengths to establish “conventional definitions of

affordability.” See affidavit of Lance Freeman, petitioners’ reply memorandum of law, exh B.
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They claim that i order to be deemed “affordable,” the price of a unit should not exceed
$195,300.00. However, the Town Board did not define the term “affordable.” Further, the
phrase actually used in the Town Board's conditfon, and throughout the Town Board’s
resolution, is “below mariet rate.” .(See petitioner’s reply memorandum of law, exh. C, p 8.)
The restriction set by the Planning Board, ie., tha:t the price not exceed the actual cost of
construction, plus a 10% profit, meets that goal.‘

Fair Housing Aer

. As for the Shapiros’ contention that four-bedroom units discriminate against singles, the
Court would observe that the Shapiros are not singles, and this is an instance where they lack
standing to conﬁplain. see Village of Chestnut Ridge v Town of Ramapo, 45 AD3d 74, 89 (2d
Dept 2007). Their Aargument, that four-bedroom units favor Hasidim, itsell.c smacks of
discrimination. Whatever the history of prior developmenis by those associated with the
developer in this case, there is nothing about this development that excludes any group, and there
Is 0 evidence of any illegal preference. If the development is marketed in a fashion that violates
the law, aggrieved parties may pursue their remedies. The Cout sees no basis to compel the-
Planning Board to take preemptive measures.

Maintenance of Common Areds

In paragraph 109 of their memorandum of law, the Shapiros point to six instances where
the Planning Board allegedly fajled to comply with the Town Board’s condition that one or more
homeoxvnersf associations be required to maintain cémmon elements. Two of the alleged
“violations” relate to access easements, aﬁd the rest relate to drainage equipment or faciliiies.

According to the Town, the drainage facilities in question do not serve the multi-family portion




RUGK SURR CHAMBER PAGE 11/28

AU OJ0T T IO

- et e s _- Lo

of the project, but rather the single-family dwellings.

The Town Board’s requirement regarding maintenance of common elements appears
lesigned to insure tﬁat some entity be responsible for common elements, not that the Town,
icting in its own interest and the interest of the residents, is precluded from assuming

" maintenance iesponsibility of particular facilities. However, the Shapiros have a point when they
say that the Planning Board should have made control of common areas by a homeowners
association a condition of final approval. Upon remittal, the Planning Board shall dc; so.

Phased Construction

The issue of phased construction was raised by the Shapiros in S/zapiro II, and deferred
by the C’qurt until the site plan approval phase of the project. The Shapiros fnairitain tha.t
tonstruction is not properly phased because section one of that construction will erect 49% of the
multi-family housing, and only 19% of the single-family uniis. However, the ratio of multi-
family to single-family construction is not as important as the fact that the first phase of building
will consist of a buffer of 21 single-family dwellings on the perimeter of the development in

| order to mitigate the visual impact of the multi-family portion of the .development_. There is no

evidence that this plan fails to adhere to the Town Board’s requirement of phased construction.

Second Cause of Action (Columbia’s Cbnditioqs)

In their second cause of action, the Shapiros point out that as a condition of preliminary
approval, the Planning Board directed the developer to comply with conditions imposed by

Columbia, Columbia issued a “no-objectioﬂ” letter on December 11, 2011, but the Shapiros

make several arguments as to why the Planning Board should not rely upon this letter. One

argument is that the letter is based upon the plans as they existed on November 1, 201 1, and that
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modifications were made subsequent to that date. However, the modifications In question (see
paragraph 68 of the Shapiros’ memorandum of law) are de minimis, and there is no indication
that they impact Columbia’s interests, In short, the Shapiros have not shown that Columbia has
any objections to the project.

The Shapiros also argue that Columbia’s December 12, 2011 “no objection” letter is
illusory because, by its texms, the letter cannot be recorded or assigned. The Shapiros argue that
the letter therefore affords no protection to the Town from future liability. Suffice it to say that
the Planning Board was aware of the restrictions contained in the letter, and it was within its
discretion to proceed under those restrictions. The Shapiros concern about future liabilityv and the
potential- impact upon them as taxpayers is speculative,

Although Columbia has not raised any concerns about fire safety, such concemns were
raised by the Hillcrest Fire Company No. 1 (“the fire company™), which has Jurisdiction over the

 Patrick Farm property; and the Shapiros raise the issue as an area of concern to them as well,
Chief among théir concems are the proximity of the housing to the ﬁipeline, and the width of the
driveways.

As the respondents point out, though, the issue of fire safety was fully aired before the
Planning Boérd, and various modifications were made to address some of the fire company’s
concems. The plans for the development meet or exceed the requirements of all current fire
codes. While the appeal of a ciesign that optimizes fire safety is obvious, the Planning Board’s
determination cannot be said to be arbitrary and capricious, and the Court cannot substitute its
Judgment for that of the Planning Board. See Rz‘verkeeéer, Inc. v Planning Board of Town of

Southeast, 9NY3d 219 (2007).
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Third Cause of Action (Scenic Roads District Law)

The Shapiros claim that the Planning Board failed to comply with the Town’s Scenic
Roads [aw because it approved the construction of housing that is architecturally incompatible
with the sﬁn-ounding area. In Shapiro II, the Court addressed the issue of Scenic Roads, and
observed that “[t}he Scenic Road District law is not applicable until Scenic seeks site plan
approval; and it appears that the project complies with that law.” The Shapiros’ argue that the

first part of the Court’s observation means that the jssue was not ripe for review, and that the

second part was dicta.

Now that the issue is unquestionably ripe for review, the Court holds that the Planning
Board’s finding that the project is architecturally compatible with the surrounding area had a
rational basis. The Planning Board’s finding was first made at the preliminary approval stage,
and was specifically readopted by the Planning Board in the three decisions challénged in this

proceeding. The architectural design of the individual structures will be reviewed by the CDRC.

Fourth Cause of Action (Architectural Review)

The Shapixos’ fourth cause of action alleges that the Planning Board violated Town, law
by granting final approval without first obtaining review by the CDRC. While Town Code §376-
102(A)(3) permits deferral of architectural review at the subdivision sfage, Town Law §376-102
(A)(7) mandates such review prior to site plan approval. The respoﬁdents maintain that,
historically, CDRC review takes place before the Building Inspector will issue permits.
However, they cite no authority or rationale. for deviating from the statutory scheme.

Accordingly, the Court will annul the Planning Board’s resolutions pending review and report by

the CDRC.
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Fifth Cause of Action (Recreational Requirements)

With respect to the Table of Recreational Requirements, the Shapiros’ allege that the
Planning Board should have either required that land be set aside for recreational use, or else
rdequately explained why it was accepting money in lieu of such set-asides. In this case, the
developer chose to pay money in lieu of land; and the Shapiros cite no specific provision of law

or regulation which requires that the Planning Board explain why this arrangerment is acceptable.

Sixth Cause of Action ( Bulk Tables)

The Shapiros’ allege that the Planning Board failed to comply with the Bulk Table
requirements becanse it did not properly deduct all existing wetlands in calculating permissible
lot size. The delineation of wetlands is another recurring issue in the Shapiros’ Article 78
proceedings, In Shapiro I7, the Court discussed wetlands as follows:

With respect to wetlands, the Planning Board considered the July
12, 2010 memorandum from Town Engineer Ed Moran. Since
wetlands are govemed by the Department of Environmental
Conservation (“DEC”) and the Army Corps of Engineers
(“ACOE™), the Planning Board was justifiably satisfied by the fact
that DEC issued a Wetland Boundary Validation, and ACOE has

issued a jurisdictional detenmination that the project could proceed
under a nationwide general permit.

The Shapiros now claim new evidence on the subject, including a National Wetland
Inventory map which shows additional wetlands. This map, however, is generalized, and is
contréadicted by the affidavit of Dennis Rocks stating that wetlands were surveyed and flagged
during the development of the Patrick Farm project. Neither the DEC nor the ACOE have raised
any concems about the impact of this development upon wetlands. (While DEC’s jurisdiction
over wetlands is limited, the jurisdiction of the ACOE is not, and it would be foolhardy of the

developer to proceed in violation of ACOE regulations.)

9
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It 1s not the Court’s role to definitively determine the accuracy of the developer’s
vetlands map. Nor is the Planning Board required to update its information at each stage of the
jroceeding. See Jackson v New York State Urban Development Corp., 67 NY2d 400, 425-426
(1986) . The Court finds that the Planning Board’s determination not to revisit the issue of
vetlands delineation w.as supported by substantial evidence, and was not arbitrary and capricious.

“Seventh Cause of Action (Aquifer and Well Field Pfotech'on Zone Law)

The Shapiros also attempt to rehash the issue of aquifer protection. They allege, as they
have in previous proceedings, that the Planning Board did not comply with the Town’s Aquifer

law. In Shapiro I7, the Court ruled upbn this issue.

With respect to the aquifer, the draft environmenta) impact
statement (“DEIS”) contains an erosion and sediment control plan,
a water quality mitigation plan, a water quality attenuation plan,
and a groundwater recharge plan. Further, the Plamning Board
correctly determined that Local Law No, 8-2004, the Aquijfer and
Well Field Protection Zone law is not applicable because the
wastewater that the project would produce is connected to publicly-
owned treatment facilities. The stormwater plans in the DEIS
conform to the New York State 2003 design manual, which is
applicable to this project, and the Town Board found that the storm
water run-off plan exceeded typical mitigation measures.

The Shapiros’ argue that the Court’s ruling at the preliminary app;roval stage is not
binding with résbect to the final approval stage. They also advance tHe theory that the Town’s
Aquifer and Well Field Protection Zone Law is applicable because the development will involve
activities regulated by the statute, i.e., the storage of internal combustion vehicles and
uqderground storage and piping. |

The Court disagrees with the Shapiros’ interpretation of the statute. The parking of cars

does not constitute the “storage of internal combustion vehicles,” and ordinary basement

10
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plumbing dees not constitute “underground storage and piping.” Therefore the Court finds no
basis to reconsider its prior ruling upholding the determination that the Aquifer and Well Field

Protection Zone Law does not apply to this project.

Elghth Cause of Action ( Sediment and Erosion Control Local] Law)

Another familiar issue is the Shapiros’ contention that the Planning Board should have
insisted upon the use of the latest design manual in preparation of the SWPPP for this
development,' While a 2010 manﬁal exists, the xespondents have shown that their use of a 2008
manual was permitted by DEC regulations becapse the developer sought preliminary approval
prior to Marcﬂ 1, 2011,

In this proceeding, the Shapiros specifically argue that the use of the 2008 manual
violated the Town’s Stormwater Management and Sediment and Erosion Control Law, which
provides for use of the “most current version or jts successor....” Town Code 237-12(A)(1).
However, the inclusion of the phrase “or its successor” leads the Court to conclude that this
provision refers to the “most current version” required bS/ DEC, The Planning Board’s finding

that this project would have zero net runoff was also supported by substantial evidence,

Ninth Cause of action (SEQRA)

The SHapiros’ claim that the granting of final approval violated SEQRA because the
issues of visual impact and fire safety were not adequately consideréd; and because several of the
SEQRA findings were incorrect. Each of these issues has been discussed herein, and framing the
issue in terms of SEQRA does not warrant further discussion.

Tenth Canse of Action (Town Code §376-42)

The Court’s discussion of the delineation of wetlands with respect to the Shapiros’ sixth

11
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‘ause of action is-equally applicable-to the Shapiros” argument that the Planning Board did not

properly deduct wetlands under Town Code §376-42 for the purposes of determining lot size and

it density.

Eleventh Cause of Action (Supplemental Environmental Impact Statement)

The Court also finds no merit to the Shapiros cause of action claiming that the Planning
Board should have required a supplemental environmental impact statement (“SEIS™) based upon
the submissions of the development’s opponents and the new issues raised. 6§ NYCRR.

§617.9(a)(7) provides as follows:

(i) The lead agency may require a supplemental EIS, limited to the

specific significant adverse environmenta] impacts not addressed

or inadequately addressed in the EIS that arise from:

([a]) changes proposed for the project; or

([b]) newly discovered information; or

([c]) a change in circumstances related to the project.

The Planning Board found that the plans before it were essentially the same as those

approved at the preliminary approval stage. Each of the issues raised before the Planning Board
was fully aired, and the Planning Board’s determination that an SEIS was not warranted was

neither arbitrary and capricious, nor unsupported by the evidence. See Muir v Town of

Newburgh, 49 AD3d 744, 746 (2d Dept 2008).

Site Development Plan Rules and Regulations

The claim is that the Planning Board failed to comply with proper procedure because it
left inadequate time for comments is belied by the record. After conclusion of the applicant’s
Tesponse to public comments, any member of the public wishing clarification must ask at that

time. See Rule 376-604(E)(G). The only discussion of clarifications was addressed to Columbia,

12
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vhich was not a party to the hearing. (R&R 0065.) Even after the hearing was closed, the
Nanning Board provided additional time for Wn'tte.n comments.
This decision shall constitute the order of this Court,
ENTER

Dated: New City, New York .
September (), 2012
[0 | CLR S

THOMAS E. WALSH I
ACTING SUPREME COURT JUSTICE

SUSAN H. SHAPIRO, ESQ.
21 Perlman Drive
Spring Valley, New York 10977

MICHAEL XLEIN, TOWN ATTORNEY
Town of Ramapo

237 Route 59

Ramapo, New York 10901

RICE & AMON
4 Executive Boulevard, Sujte 100
Suffern, New York 10901

cc:

* ZARIN & STEINMETZ
81 Main Street, Suite 415
White Plains, New York 10601

DORIS F. ULMAN, VILLAGE ATTORNEY

134 Camp Hill Road
Pomona, New York 10970
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SUPREME COURT OF THE STATE OF NEW YORK.
COUNTY OF ROCKLAND

- e .

INTHE MATTER OF THE APPLICATION OF DECISION & ORDER
LENA-BODIN, LYNDA GELLIS, NANCY KENT,

SHERYL SANTILUKS, JOHN PORTA, ROBERT INDEX NO. 149/12
SOLOMON, SANDRA SOLOMON, EDITH L -
THORNBURG, JOBN THORNBURG, ANNE MOTION DATE: 6/29/12
WILLIAMS, WILLIAM ABRAMSKY, BARBARA ' '

ABRAMSKY, and HILLCREST FIRE COMPANY

NO. 1,
Petitioners-Plaintiffs,
-against-

PLANNING BOARD OF THE TOWN OF RAMAPO,
THE TOWN BOARD OF THE TOWN OF RAMAPO,
THE TOWN OF RAMAPO, SCENIC
DEVELOPMENT, LLC, FORTY SIX-FIFTY

TWO WADSWORTH TERRACE CORP., and
NEWFIELD ESTATES, INC,, A

Respondents-Defendants.
Il . X

. Tn this Article 78 proceeding, the petitioners seek vacatur of the Town of Ramapo
Planning Board’s decisions granting (1) final subdivision approval to the Patrick Fatm project,
(2) final site plan approval for the f’atrick Farm condominiums, and (3) finial site plan approval
for the Patrick Farm volunteer housing., The .follo\.wing sets of papetrs nunibered 1 to 24 were
considered on the petitioners’ application:

January 26, 2012 notice of verified petition,
supimons, verified petition and complaint,

and exhibit A; February 14, 2012 notice of
Verified amended petition, amended summons,
verified amended petition and complaint, and

exhibit A; Richmond affirmation, exhibits A-D,
Kramax affidavit, exhibits A-F, Copenhaver affidavit,
exhibits A-D, Willingham affidavit, exhibits A&B,




Abramsky affidavit, Mitchell affidavit, and exhibit A;
memorandum of law 1-4

Ramapo’s May 29, 2012 verified answer and'objectibns;
Bermen affirmation in opposition and exhibits
A-K; memorandun of law; . 5;7

Scenic ‘s May 31, 2012 verified answey and objections;
Rocks affidavit and exhibits; memorandum of law 8-10

Richmond reply afﬁzmation, exhibit A, Kramar reply

affidavit, exhibits A&B, Copenhaver reply affidavit,

Willingham reply affidavit, exhibits A-H, Bodin affidavit,

Gellis affidavit, Kent affidavit, Porta affidavit, Santi Luks

affidavit, Solomon affidavit, Thombutg affidavit;

. memorandum of law - 11-12

Ramapo’s record and return (“R&R”) vol. 1; R&R vol. 2;

responses to comments (R&R exh. 103); jurisdictional

applications report (R&R exh. 104); sanitary pump station

report (R&R exh. 134); three rolls of drawings (R&R exhs.

135, 136, 137); draft EIS vol. 1 (R&R exh.140); draft EIS

vol. 2 (R&R exh.141; final EIS (R&R exh. 139); supplemental

record and return; drawing (overview plan); stormwater

pollution prevention plan vol. 1; stormwater pollution

prevention planvol.2 - 13-24

‘ Upon review of the foregoing, the petitioners’ application is granted with respect to the

second canse of action. The remaining causes of action are dismissed. This matter is remitted to

the Plaming Roard pending review by the Community Design Review Coramittes (“CDRC™).

The background of the Patrick Farm-development is set forth in the Cou;ft’s October 18,

2011 decision on a prior proceeding iu which xnany of the same petitioners challenged the

_ Plaming Board’s preliminary subdivision approval of the project. In this procesding, in eleven

causes of action, the petitioners allsge that the Planning Board failed to (1) comply with the

Town’s Scenic Roads law; (2) obtain thnelyAarchitectural review; (3) comply with the Town’s

Aquifer and Well Field Protection Zone Law; (4) properly consider public safety; (5) take a hard

look at environmental considerations and address newly-discovered evidence; (6), properly

2




deduct wetlands from the permissible arca of development; (7) apply the proper oritetia for the
project’s stormwater management plan; (8) 'implement the conditions that the Town Board
attached to its approval of the rezoning of -tlie property; (9) comply with Town law as 1t felates 1o
| floodplain matagement; (10) comply with the regulations gové'rning public hearings; and (11) -
address defefred fasues under the State BEnvironmental Quality’Raview Act (“SEQRA.”).~
On February 14, 2012, the original petition in this proceeding was amended to add
Willi'am and Barbara Abramsky and the Hillorest Fire Company No. 1 (“the fite company”) as
peti’ciéners‘ 'I‘he} respondents argue that the statute of limitations to bring this procesding ran on
January 27 QOlZ, and that fhe new petitioners’ claims are therefore untimely. i‘he Court

disagtees.

[A] party may be permitted to intervene and to relate its claim back
if the proposed intervenor's claim and that of the original petitioner
are based on the same transaction or occurrence. Also, the
proposed intervenor and the original petitioner must be so closely
related that the original petitionet's claim would have given the
respondent notice of the proposed intervenor's specific claim so
that the imposition of the additional claim would not prejudice the
respondent. :

Greater New York Heolth Care Facilities
dssociation v DeBuono, 91 NY2d 716, 721 (1998).

Because the new petitioners merely joined in the claims previously made in ihe otiginal
petitions, theArc is nothing about the addition of the new petitioners that prejudices the |
respondents. |

Maty of the issues raised by the petitioners in this proceeding wete rajsed in' the earlier
proceeding (“Bodin I'). The petitioner’s contend that the Court’s rulings on the Plarming
Board’s preliminary approval of the project are not binding with respect to final approval, and

that the Planning Board should have addressed new evidence before it, Res judicata and




collateral estoppel aside, the Court finds that the issues raised by tﬁe petitioners in this
proceeding were fully aired before the Planning Board, and that the Plagning Béard’s
determinations with respect to these issues, with the sxception of CDRC review, had a 1'€tiona1
basis and were not arbitrar;L or capricions.
Rirst Cause of Action (Scenic Roads Distn'-‘ct Law)

The petitionets contend that the Town’s Scenic Roads District Law requires a finding by
‘ché flanni;ig Board that the development under consideration is architecturally compatible with
the surounding area. Town Code §215-4(A)(3). The petitioners allege that the Planning Boaxd
made no suéh ﬂnd“ing; and indeed that it could not have, becausé thé project is not architecturally
compatible with the surrounding singie-family homes..

The resolutions adopted by the Planning Board dlearly indicate that, in the Planning
Board’s opinion, it has already addressed the issue of architectural compatibility at the
~ preliminary subdivision approval stage. 'In Schedule A of the Plarming Board’s March 8, 2011

amended decision, the Plamming Board stated

Architectural Compatibility with Surrounding Structures:

proposed project places single family residence lots around the
petimeter of the development to diminish the visibility of the
multi-farnily units internal to the project, Single family residences
and lot sizes are similar to the existing hornes in the site vicinity.

The Planning Board referred to that determination in its current decisions, and
specifically readopted that finding. While the petitioners may disagree with the accuracy of the
Planning Board's finding, the mitigation measures built into the project, including the plan to
buffer the view along Route 202 with a perimeter of single-family homes, provide a rational basis

for the Planning Board’s finding regarding compatibility. CDRC review upon remittal will

address the architectural design of the structures themselves,

}




Second Cause of Action (A;chiteétugal Review)

The petitioners allége that under Town Code §376-102(A)(7), the Planning Board was
requiréd to refer this project to the Community Design Review Comittee (“CDRC”> prior to
finel approval. The Town contends that, 4s a raatter of custom and practice, site plans are
reviewed by' the CDRC after final approval, but before bqilding pemmits are issued by the
Building Inspector, | |

Whatever the Town's practice may be, the letter of the law, which is consistent with good
plagning prineiples, is that des-igtll review not be deferred, and that the Planning Boafd have the
. benefit Qf design review before copsiden'ng final approxr.al. The respondents cite no authority to,

in effect, delegate _respousibility for design review to the Building Inspector: For this reason, the
Court anmuls the Planning Board’s decisions, and remits this m:ittér for referral to the CDRC,
Third Cause of Action (Aquifer and Well Field Protection Zone Law
I Bodin I, the petitio'ners argued that the Patrick Farm project was subject to Ramapo’s
- Aquifer and Well Field Protection Zone Law. In tﬁat proceeding, the Court stated that
the Planning Board found, and the Court agtees, that the Aquifer
and Well Field Protection Zone Law (Local Law No, 8-2004) is not
applicable to a subdivision plan where the project is comected to
publicly-ovmned treatment facilities,
The petitioners rajse this issue again, arguing that the Patrick Fanm project involves two
regulated sctivities under the Iaw:"‘étorage of iﬁternal combustion vehicles;” and “underground
© . storage and p,ipiné"’ Accorﬁing to the petitioners interpretation, the parking of motor vehicles by
residents constitutes the “storage of internal cornbustion vehicles;” and ordinary basement
plumbing constitutes “underground storage and piping” within the meaning of the statute. The .

Court agrees with the respondents that the petitioners’ interpretation of the statute i tortired; and
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the Court reiterates its prior finding that the Aquifer and Well Field Protection Zone Law is

inapplicable to this development.

Fourth Cause of Action (Public Safety)

The petitioners correctly point out that ons of the factors in the approval of a project
under §376-91 of the Town Code is public safety. That provision reads, in pertinent part, as
follows:

In considering and acting upon site plan development plans,
the Planning Board shall take into consideration the public health,
safety and welfare, the comfort and convenience of the public in
general and of the prospective occupants of theproposed
development and of the immediate neighborhood in patticular and
may prescribe such appropriate conditions and safeguards as way
be required in order to further the expressed intent of this
chapter....

The focus of the petitioners’ safety concerns is the proximity of the natural gas pipeline
aperated by Columbia Gas Transmission LLC (“Columbia”), the density of the housing, and
perceived deficiencies in the design of the buildihgs from a fire safety perspective.

The petitioners are wrong to say that the Planning Board gave inadequate consideration to
fhe fire company’s concerns. Several changes were made to accommaodate those concerns,
including the widening of driveways to 26 feet, the removal of landscaped islands from the plans, -
and the addition of more off-strect parking to avoid the potential for visitors blocking driveways.
Furthermore, the buildings in question are designed to have sprinklers, something not reqmred by
the Fire Code.

Tt is reasonable that the fixe company would wish optimal conditions for fire-fighting

wnder various scenarios, and many would no doubt agree that constructing residences in

proximity to a natural gas pipeline is problematical. Nonetheless, the project is code-~compliant

3




and, there is no basis to say that the Planning Board’s approval of the project, after having duly
considered these concerns, was arbitrary and capricious.

Fifth Cause of Action (Wetlands/SEQRA)

The petitioners contend that under SEQRA, the Planning Board was required to consider
new evidence that there exist wetlands that were not taken into account in the environmental
impact statement (“BIS”). Scenic contends that thexe have been no significant changes in the
project since its inception, and that there is no need for a supplemental environmental impact
statement (“SEIS”).
" The wetlands issue is not a new one. In Bodin I, the Court stated as follows:

The Planning Boatd...bad before it, however, a November 13, 2009

delineation from the New York State Department of ’

Environmental Conservation (“DEC”), which has state jurisdiction

* over wetlands. That delineation was certified for 10 yeats, The

Army Corps of Engineers (“ACOE"), which has federal

jurisdiction, had issued a determination that the project could

proceed under a nationwide general perinit. Accordingly, there

wis a substantial basis for the Platning Board to find that the

project would not impact wetlands, In addition, further approval of

the project is contingent upon compliance with DEC and ACOE
regulatipns.

The petitioners” opinjon about inadequate mapping of wetlands has been repeated
throughout thé Planning Board process. The developer was advised by the Anny Corps of
Engineers (“ACOE”) that it could proceed unde a Nationwiﬁe Permit, and the developer
contends; that none of the changes to the project since then involves any incursion ﬁpon wetlam;xds.
Even if one were to accept the argument that the Army Corps of Engineérs (“ACQE”) has not
made a fc;nnal' jul'isdictio11a1 determination regarding the project in its current form, it doss not
follow that wetlands were 1ot properly mapped by the developer at the ontset. There was more

than sufficient evidence for the Planning Board to conclude the delineation was properly made at
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the outset, and no conclusive evidence that it was not, Aocordingl}, the Planﬁiné‘ Board’s
determination that an SEIS is not warranted should not be distarbed. See Muir v Town of
Newburgh, 49 AD3d 744, 746 (2d Dept 2008).

Sixth Cause of Action (Deduction of Wetlandvs)

Town Code §376-42 requires that at Jeast 50% of wetlands be deducted from the
permissible building area. The petitioners’ argutment that the permissible area for development
was not prépgrly calculated is a corollary of their argument regarding inadequate delineation of
wetlands, and that argument fails for the same reasons applicable to the fifth cause of action.
Seventh Cause of Action (Stormwater Management

For this proceeding, the petitioners resumxect the a'rgumeni that the Planming Board
violated the Town Cods by applying the criteria in the 2008 design manual as opposed the 2010
design manual. This issue was addressed by the Court in Bodin I, and tﬁe same finding applies
here. DEC permitted tﬁe use of the older manual for any project which had reéched the
_preliminary apprcival stage prior to March 1,'201 1.

The petitioners also take issue with the developer’s figures concerning ron-off frorﬁ the
site. This is another issue that was settled at the SEQRA ‘stage of this project, and the
developer’s response before the Planning Board in support of its figures provided-a rationa| basis

for the Planning Board’s decision not to revisit this issue.

Eighth Cause of Action (Town Board Conditions)

The Court finds no metit to the petitioners’ contention that the Plaxming Board failed to
provide for coordinated phased construction as required by the Town Boar&. According to the

r¢spondénts, the firat phase of construction will include 21 units of single-family dwellings o be




built on the peritrieter of the development in order to mitigate the visual impact of the multi-
~family housing. This is; complied with the Town Board’s expectatioﬁs.
Ninth Canse of Action (Floodplain apd Flood Hazard Management Law.)

The petitioners contend that part of the development is in a special flood hazard area, and
that the Town Code mandates that a floodplain development permit be obtained. According to
, the‘ Town, however, this is a concern of the Building Inspector, and not the Planning Board, See

Town Cods §149-9,

Tenth Cause of Action (Site Development Plan Rules and Regulationsl

| The petitioners contend that in the Planning Board’s rush. to judgment, insufficient time
was permitted for‘ review of the plan, and that the Planning Board refused any extensions. The
]'Jublic heating was held on December 13 and 14, 2011; written submissions were requifed by
Dec, 21, 2011; and the Planning Board’render.ed its decision on Dec. 27, 2011. The petitioners |
claim that the public never had an opportunity to ask the developer for clarifications. However,
fhie record reveals that 1o pertinent requests for clarification were made, R&R 0063.
Eleventh Cause of Action (Deferred SEORA Issues) ‘

The pctitionér§ contend that in the SEQRA process, the Town Board deferred
consideration of fire safety, architcctmal review, drainage, and erosion control. They argue that a
SEIS is needed based upon new evidence, and that absent an SEVIS, neither'the Town Board not
the Planming Board can be said to have taken a hard look at environmental considerations,

The petitioners’ contention has no merit. This project involved a considerable
environmental review process, and-each of the considerations cited Sy the petitioners was

explored in depth. What the petitioners deem. to be deferrals were merely observations that each




ofthese considerations would be touched upon again at various stages of the process, and this is

indeed what happenéd.

This decision shall constitute the order of this Cout.

Dated; New City, New York
Septembet i , 2012

ZARIN & STEINMETZ
81 Main Street, Suite 415
White Plains, New York 10601

MICHAEL KLEIN, TOWN ATTORNEY
Town of Ramapo

237 Route 59

Ramapo, New York 10901

RICE & AMON .
4 Executive Boulevard, Suite 100
Suffern, New York 10901

(V1N

SUSAN H. SHAPIRO, ESQ.
- 21 Perlman Drive
Spting Valley, New York 10977

DORIS F. ULMAN, VILLAGE ATTORNEY

- 134 Camp Hill Road
Pomona, New York 10970

ENTER -

A THOMAS WALSH X a1
ACTING SUPREME COURT JUSTICE

10




Exhibit B




SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF ROCKLAND
_____________________________________________ x
In the Matter of
' LENA BODIN , LYNDA GELLIS, NANCY KENT,

SHERYL SANTI-LUKS, JOHN PORTA, ROBERT
SOLOMON, SANDRA SOLOMON, EDITH THORNBURG,
JOHN THORNBURG, ANNE WILLIAMS, WILLIAM
ABRAMSKY, BARBARA ABRAMSKY, and HILLCREST Index No. 149/12
FIRE COMPANY No. 1, : (Walsh, J.)

Petitioners-Plaintiffs,
For a Judgment pursuant to Article 78 of the CPLR,

REPLY AFFIDAVIT OF
- against - : KIM COPENHAVER
IN FURTHER

THE PLANNING BOARD OF THE TOWN OF RAMAPO, . SUPPORT OF
THE TOWN BOARD OF THE TOWN OF RAMAPO, THE VERIFIED PETITION
TOWN OF RAMAPO, SCENIC DEVELOPMENT, LLC, : AND COMPLAINT
FORTY- SIX- FIFTY TWO WADSWORTH TERRACE
CORP., and NEWFIELDS ESTATES, INC.

Respondents-Defendants.
_____________________________________________ x
STATE OF NEW YORK )

) ss:

COUNTY OF ROCKLAND )

KIM COPENHAVER, being duly sworn, hereby deposes and, under penalties of perjury,

states as follows:

1. I am Kim Copenhaver. I submit this Reply Affidavit in further support of
Petitioners’ request that the Court annul, vacate, and set aside the Subject Decisions issued by
the Town Planning Board on December 27, 2011 in connection with the Patrick Farm Project.'

2. In particular, I respond herein to certain statements in the Affidavit of Dennis

Rocks, sworn to May 31, 2012 (the “Rocks Aff.”).

! I employ herein the same abbreviations as were used in my Affidavit, sworn to April 20, 2012
(“Copenhaver Aff.”).




3. Rocks misses the fundamental significance of the statements in my moving
Affidavit in seeking to dismiss them because, he claims. I “ha[ve] been a stranger to the many
years of the.review process” and “did not complete site or detailed scientific investigations.”
(Rocks Aff., 99 85-88.)

4, Simply put, the problems in the Applicant’s analysis are evident, on paper, to
anyone with experience with the permitting processes at issue. |

5. Again, I have over eighteen (18) years of experience in environmental
assessment, including seven (7) years as a Project Manager for the U.S. ACOE, Regulatory
Branch, where my responsibilities included jurisdictional determinations and permit decisions,
and the past ten (10) years spent representing clients projects and properties to the ACOE for
jurisdictional determinations and permit decisions as a private consultant

6. As such, I am well positioned to comment on the Applicaﬁt’s claims, particularly
with respect to ACOE.

Scenic’s Claim That ACOE Signed Off On_Wetland Boundaries At The Site Is Flawed

7. Thus, for example, I did not need to conduct in-depth field investigations to
understand the error in Rocks’ claim that ACOE “issued a letter serving as a jurisdictional
determination regarding the wetland delineation at the subject property on February 1, 2007.”
(Rocks. Aff., §57.) 1have reviewed the letter that Rocks references.

8. Once again, based on my experience, including my work for ACOE, the letter
Rocks references is simply not the type of letter ACOE would issue in connection with a
jurisdictional determination, particularly for a Project of this scope or magnitude.

9. A true jurisdictional determination would be an acceptance by ACOE of specific

wetland boundaries mapped on an identified piece of property. If it were truly intended by




ACOE to be a jurisdictional determination, it would reference the five (5) year validity period
applicable to such determinations and the acreage of the waters of the U.S,, including streams,

and Wetlaﬁds.

10. The 2007 letter that Rocks references, however, does not use the words
“jurisdictional determination,” or discuss the acceptance by ACOE of wetland boundaries on the
Site.

11.  Again, the 2007 letter is missing all the typical elements of a jurisdictional
determination.

12. Moreover, Rocks does not address the internal email among ACOE staff, which
was sent four (4) years after the 2007 letter that Rocks references. I discussed this in my moving
Affidavit. (See Copenhaver Aff., § 54.)

13.  As I previously explained, Dr. Christopher Mallery, ACOE Chief, Western
Section, clearly states in that email that it is his “impression that [the Applicant] will have to
come in for a whole new [ACOE] authorization (including a new [Jurisdictional Determination],
with a substantial 106 [i.e., ACOE] review.” (A copy of the referenced email is attached to my
moving Affidavit as Exhibit “C”.)

14. Nor does Rocks reconcile his reliance on the 2007 letter with a letter ACOE sent
to the Applicant four (4) years afterward. (See Copenhaver Aff., §55).

15.  As discussed in my moving Affidavit, Stacey M. Jensen, Chief, Eastern Permits
Section, clearly told the Applicant that “[i]f your proposal would involve [] regulated work, you
should contact this office immediately so that a project-specific jurisdiction determination can be
made as to whether a Department of Army permit will be required.” (A copy of this letter is

annexed to my moving Affidavit as Exhibit “D”.).




16.  Notably, I discussed this ACOE correspondence in my moving Affidavit to show
the error in the Applicant’s claim that another ACOE letter, dated January 5, 2011 “confirmed
that no Corps of Engineers permits are required for the project as Wetlands and Waters of the
United States have been avoided.” (See Copenhaver Aff., 4 44-52.)

17.  Rocks only effort to address this correspondence is his statement that “[t]he April
18, 2011 letter is a generic letter which might apply to any disturbance in a regulated area.”
(Rocks Aff,, §93.)

18.  Rocks is correct only to the extent he is saying this is the type of “generic letter”
that ACOE would send to an Applicant as a recommendation when it has not signed off on its
project.

19.  Again, the fact that, in April 2011, ACOE told the Applicant that it should contact
ACOE for “a project-specific jurisdiction determination” concerning “whether a Department of
Army permit will be required” contradicts Rocks claims that ACOE signed off on the Project in
previous correspondence. (See Copenhaver Aff., § 55; (a copy of this letter is annexed to my
moving Affidavit as Exhibit “D”),

Even If The 2007 Letter Had Set Forth A
Jurisdictional Determination, It Would Have Expired

20.  Moreover, even if the 2007 letter had constituted a jurisdictional determination, it

would have expired this past February 2012 (i.e., five (5) years after its issuance).

21.  ACOE Regulatory Guidance establishes that jurisdictional determinations are

only valid for five (5) years

22.  This is almost invariably set forth on the fact of a true ACOE jurisdictional

determination.




The Applicant’s Reliance On Self-Serving Letters From
The Applicant’s Former Land Use Counsel Is Unavailing

23.  Rocks reference to self-serving correspondence from the Applicant’s former land
use counsel is unavailing for several reasons. (See Rocks Aff., 9 59-61.)

24.  Perhaps most obviously, it is from an Applicant’s land use counsel, not ACOE.
As such, it is no substitute for an actual ACOE jurisdictional determination.

25.  Moreover, I note that in the October 8, 2008 letter Rocks references, the
Applicant’s former land use counsel “request[ed] confirmation that the proposed development”
does not need an individualized ACOE permit. (See Rocks Aff,,  60.)

26.  Rocks cannot point to any written ACOE response to this request, much less the
requested “confirmation.”

27.  Rocks’ reference to a July 27, 2010 letter from the Applicant’s former land use
counsel also does not help the Applicant. In that letter, the Applicant’s former land use counsel
represented that a plan “(dated August 21, 2008) was sent to Dr. Mallery [and that] in a
telephone conversation . .. Dr. Mallery advised that this plan was satisfactory.” (Rocks Aff., § 61.)

28.  Once again, Rocks does not address the internal email among ACOE staff, which
was sent almost a year after this 2010 letter was sent, in Whiéh Dr. Mallery wrote that the
Applicant “will have to come in for a whole new [ACOE] authorization (including a new
[Jurisdictional Determination], with a substantial 106 [i.e., ACOE] review.” (Copenhaver Aff., §
54; (a copy of the referenced email is attached to my moving Affidavit as Exhibit “C”).)

29, At a minimum, Dr. Mallery changed his mind, and not in a way that was
favorable to the Applicant.

The Applicant’s Continuing Claim An ACOE Letter, Which Only Concerns
Certain Stream Crossings, Authorizes The Entire Project Is Still Wrong




30.  Rocks states that “the January 5, 2011 letter from ACOE includes attached site-
specific Patrick Farm part-plans of each crossing and form the basis of the letter,” (Rocks Aff.,
92), but, again, ignores the facts that: (i) the referenced ACOE letter only concerns certain “arch
culverts;” (ii) does not reference the Project at issue or the development as a whole; (iii) contains
no citation of the drawings, plans or acreages within ACOE’s review area, and; (iv) does not
state that the ACOE receiveda request to review the development plans for
a residential development on what is collectively known as Patrick Farm. (Copenhaver Aff., g
44-52.)

31.  Again, all of these elements, at a minimum, would be in an ACOE letter signing
off on a project of this size and magnitude.

Notably, The Applicant Does Not Claim That ACOE
Ever Visited The Site In Connection With The Project

32. It is also notable that, in contrast to Rocks’ repeated assertions that DEC has
visited the Site in connection with the Project, he is silent as whether ACOE reviewed the
wetland delineation on Site.

33.  Rocks states that his office “ha[s] had numerous interaction [sic] with the
ACOE,” (Rocks Aff., ] 58), but, tellingly, never represents that ACOE was at the Site to confirm
wetland boundaries or in any way in connection with the instant Project.

34.  Again, it is standard ACOE protocol, in connection with the issuance of a
jurisdictional determination, for ACOE staff to visit and review the entire site to confirm a
delineation.,

The Applicant’s Reliance On 'The DEC Delineation Is Misplaced

35.  To the extent the Applicant claims that the DEC delineation sets forth all wetlands

on the Site, that claim would not be correct.




36.  In its Memorandum of Law, the Applicant states that its consultants “met onsite
twice with DEC staff since 2009 to revisit and reconfirm the extent of wetlands and warercourses
on the entire property.” (Respondent Scenic Development LLC’s Memorandum of Law, dated
May 31, at 35 (“Scenic Brief?).)

37.  The Court should be clear that DEC would only have been confirming wetlands
that fall within its jurisdiction.

38.  The DEC delineation, for example, would not have reflected ACOE wetlands.

39,  Again, a formal delineation of ACOE wetlands would be the product of a
jurisdictional determination.

40. 1 respectfully take issued with the Applicant’s statement that “[o]nly by following
the foregoing [i.e., DEC] procedure to define and pin down the location of onsite wetlands could
the Patrick Farm project be designed over a period of several years. (Scenic Brief at 35.)

41.  This statement fails to recognize that there are other procedures for defining
wetlands that are beyond DEC jurisdiction, such an an ACOE jurisdictional determination.

42, To my knowledge, ACOE has not been on the Site for six (6) years, and only
then in connection with a violation. |

43.  There is simply no evidence that ACOE ever inspected wetlands on the Site in the
field, other than in the area of the 2004 violation.

The Applicant Effectively Concedes That
Not Al Wetlands On The Site Have Been Mapped

44,  In seeking to discredit another consultant for the Petitioners, Rocks appears to

have conceded that there are additional, unmapped wetlands on the Site.

45, Rocks draws a false distinction between “waters of the United States” and

“wetlands.” (citation) (Rocks Aff., 9 64.)




46.  In fact, ACOE regulations have clarified over the years that, under the Clean
Water Act, wetlands are within the ACOE’s jurisdiction as regulated “waters of the United

States.” See 40 C.E.R. § 230.3(s). That is to say, ACOE jurisdiction includes wetlands as

waters. As such, for the purposes of ACOE jurisdiction, there is no distinction.

47.  Rocks, however, appears to contend that there is a distinction between “wetlands”
- and “waters” in response to a showing by Andrew Willingham, P.E., in his Affidavit, sworn to
April 25, 2012 (“Willingham Aff”), that the Applicant’s consultant also had previously
identified ACOE wetlands on other areas of the Site, which are not shown on its current plans,
including in connection with a Cease and Desist Order issued to the Applicant in 2004 in
response to some evident, unauthorized wetland disturbances at the site. (See Rocks Aff., q 64;
see also Willingham Aff., §927-31.)

48.  To the extent Rocks is argning that because the Cease and Desist Order concerned
“waters,” these “waters” do not need to be shown on the Applicant’s “wetland” map, he is, in my
professional experience, including my work at ACOE, wrong.

49,  All “Waters” under ACOE jurisdiction need to be shown on maps submitted in
connection with an ACOE jurisdictional determination and permit reviews. See 40 CF.R. §
230.3(s).

50.  Indeed, Rocks states previously in his Affidavit that “Army Corps ‘wetlands’
apply to any wetlands or waters of the United States.” (Rocks Aff., § 63 (emphasis added).)

51.  This statement expressly and correctly concedes that the Army Corps “wetlands”
includes wetlands as waters of the United States. (Rocks Aff., § 63).

52.  Accordingly, Rocks has effectively conceded that there are regulated ACOE

wetlands that are not shown on the Applicant’s plans, as Andrew Willingham and I have said all




along.
The Applicant’s Counsel Fails To Understand The Current ACOE Permit Process

53, The Applicant’s counsel states that my contention that “construction is located
‘too close’ to regulated wetlands is incomprehensible.” (Scenic Brief at 40.) Showing a lack of
familiarity with current ACOE permit requirements, it states that “[iJn terms of jurisdictional
regulation, a proposed disturbance is located within a regulated area or it is located outside of a
regulated area; there is no such thing as ‘too close’ in the world of environmental regulation.”
(Scenic Brief at 40.)

54,  In fact, in my experience with ACOE, particularly with the current requirements
of the New York District in project approvals, is that ACOE has implemented policies to
maintain a buffer of no less than 15 feet in areas where grading abuts wetland boundaries.

55.  This is in recognition of the fact that construction activity “too close” to a
regulated wetland can result in direct and indirect impacts to that wetland..

56.  The areas where I noted construction appeared too close were specifically those
types of areas, where the grading indicates that proximate construction activity could impact the
recognized wetlands.

57.  For this very reason, a confirmed accurate, surveyed delineation is necessary to
assess impacts.

I Did Not Need To Visit The Site To Make Any Of These Comments,
But I Would Be Happy To Do So If The Applicant Would Let Me

58.  Ultimately, I do not see how the fact that I “did not complete site or detailed
scientific investigations,” as Rocks contends, has any relevance to the veracity of my statements

in this Affidavit, in my previous one, and in my comments to the Planning Board.




59.  In any event, as I have stated throughout my review, I have not visited the Site
because the land is privately owned and the Applicant has not asked me to visit.

60. I would gladly visit the site.

61, In any eveat, my concerns regarding the accuracy and-level of detail of the
wetland delineation are well supported by my professional experience and my office review.

62, The reality is that I conducted scientific investigation for this matter, using all
appropriate scientific methods to assess the general location of the wetlands and point out areas
of seeming inaccuracy.

The Applicant Should Alse Invite ACOFE, To The Site

63.  The fact remains, however, that the most glaring apparent absence from the Site
has been ACOE.

64.  The Applicant has noticeably avoided the only real solution to doubts concerning
the accuracy of the delineation by refusing to ask the ACOE to come and revisit the Site and
validate the current wetland map.

65. Ultimately, the only evidence concerning ACOE involvement at this Site
concerns the Applicant violation of ACOE regulations and a negotiated settlement (as reflected
in the 2007 letter Rocks references), and, after many years, being provided with partial plans of
stream crossings to be reviewed. (See Copenhaver Aff., 1[1[ 44 52. )

L)

/ pM GOPENFFAVER

Sworn to before me this
;ZZ (] day of June 2012

J/;///// g/(/

ota1y "Public
/” MARY ELLEN LEO
Notary Public, State of New York
Qualified In Saratoga County
Reg. No. 01LE6218884 10
My Commission Explres March 15, 2014
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ROCKLAND

In the Matter of

LENA BODIN, LYNDA GELLIS, NANCY KENT,
SHERYL SANTI-LUKS, JOHN PORTA, ROBERT
SOLOMON, SANDRA SOLOMON, EDITH THORNBURG,
JOHN THORNBURG, ANNE WILLIAMS, WILLIAM
ABRAMSKY, BARBARA ABRAMSKY, and HILLCREST
FIRE COMPANY No. 1,

Petitioners-Plaintiffs,
For a Judgment pursuant to Article 78 of the CPLR,
- against -

THE PLANNING BOARD OF THE TOWN OF RAMAPO,
THE TOWN BOARD OF THE TOWN OF RAMAPO, THE
TOWN OF RAMAPO, SCENIC DEVELOPMENT, LLC,
FORTY- SIX- FIFTY TWO WADSWORTH TERRACE
CORP., and NEWFIELDS ESTATES, INC.

Respondents-Defendants.

STATE OF NEW YORK )
) ss:
COUNTY OF ROCKLAND )

Index No. 149/12
(Walsh, J.)

REPLY AFFIDAVIT OF
ANDREW
WILLINGHAM, P.E.
IN FURTHER
SUPPORT OF
VERIFIED PETITION
AND COMPLAINT

ANDREW WILLINGHAM, being duly sworn, hereby deposes and, under

penalties of perjury, states as follows:

1. [ am Andrew Willingham. I am a licensed engineer. I submit this Reply

Affidavit in further support of Petitioners’ request that the Court annul, vacate, and set

aside the Subject Decisions issued by the Town Planning Board on December 27, 2011 in

connection with the Patrick Farm Project.!

2. In particular, I respond herein to certain statements in the Affidavit of Dennis

! I employ herein the same abbreviations as were used in my Affidavit, sworn to April 23, 2012

(“Willingham Af£).




Rocks, sworn to May 31, 2012 (the “Rocks Aff.”).

3. Initially, I am puzzled by Mr. Rocks’ contention that my expert testimony has
been “previously raised” and “rejected.” (Rocks Aff., § 49)

4, Inote at the outset that this Court ruled that my prior Affidavit was not before
the Planning Board in connection with the preliminary subdivision approval and thus this

Court did not consider my prior testimony. Bodin, et al. v. Town of Ramapo, et al., Index

Nos. 1013/2011 & 3051/2011, slip op. at 8 (Sup. Ct. Rockland Co. 2011)

5. Accordingly, this Court never reviewed, much less .“rejected”, my expert
testimony in connection with the preliminary subdivision approval.

6. Moreover, despite Mr. Rocks’ most recent Affidavit, I stand by my
comments in this proceeding that the Applicant has failed to identify all of the wetlands
on the Project Site.

7. The Applicant’s failure to identify all on-site wetla_nds deprived the Planning
Board from making a rational decision about the impacts of this massive Project,
particularly because the Board did not consider the omitted wetlands.

8. The Applicant’s failure to identify all on-site wetlands also resulted in the
Planning Board’s inaccurate and improper calculation of the developable land pursuant to
Town law, resulting in an illegally dense project.

9. The fact that wetland areas are missing from the Applicant’s Wetland
Location Map is not a mere technicality. The Applicant is planning, as the Subject
Decisions allow, to disturb and build in some of these unidentified wetland areas.
(Willingham Aff., §44)

10. As will be discussed in more detail below, the Applicant’s reliance on the




DEC validation stamp on the Wetland Location Map is misplaced, as that validation
stamp, by its express terms, only validates the boundaries of the two delineated DEC
wetlands (i.c., freshwater wetlands of 12.4 acres or more) on the Project Site. (See
Exhibit “A”-“Wetland Location Map” prepared by Atzl, Scatassa & Zigler P.C. for
Scenic Development, dated October 22, 2009)

11. This limited DEC validation stamp does not purport to validate any ACOE
wetlands or other on-site freshwater wetlands (i.e., those less than 12.4 acres). As
discussed later, the DEC specifically referred the Applicant to the ACOE to determine
federally regulated areas. (Sce  27-28, below).

12. Most telling is what is missing from this Wetland Location Map, upon which
the Planning Board relied.

13. There is no ACOE validation or certification on this Wetland Location Map.

14. There is no ACOE document referring to this Map or any other map
confirming that it identifies all on-site ACOE wetlands and the delineation of the
boundaries of those ACOE wetlands (as the DEC has done with respect to its
jurisdictional wetlands).

15. There is nothing that even purports to be a valid ACOE “jurisdictional
determination”, much less one that is in any way is similar to genuine ACOE
determination (such as the one in Exhibit “B,” which is a redacted ACOE jurisdictional
determination from another one of my projects).

16. Similarly, there is no validation or certification by any wetland delineator




confirming that this Wetland Map accurately depicts the non-DEC wetlands.?

17. Instead, we are left only with the representation of the Applicant’s engineer,
Mt. Rocks, that the Wetland Location Map (which by its validation stamp only validates
two DEC freshwater wetlands and not ACOE and other freshwater wetlands) is a

complete and accurate wetlands map for the Site.

¥

18. As will be discussed, Mr. Rocks’ “wetland comments are erroneous,” not

mine. (Rocks Aff., § 50)

The Approved Plans Do Not Reflect All On-Site Wetlands

19. Identifying all on-site wetlands is important to any project design and is
critically important where, as here, the Project spans 208 acres; includes the construction
of approximately 497 housing units (410 of them are high density multi-family); and has
on-site wetlands 19cated within the headwaters of the Mahwah River watershed and
which help 1‘echarée the underlying sole source aquifer.

The DEC Wetlands

20. Here, the Wetland Location Map submitted by the Applicant (included as
Attachment “A”) did identify the two on-site DEC wetlands, TH-14 and TH-30. There is

a DEC validation stamp expressly validating these two wetlands. 3

21. The title of the validation is “NYSDEC FRESHWATER WETLAND
BOUNDARY VALIDATION” and it states, “The freshwater wetland boundary as

represented on these plans accurately depicts the limits of Freshwater Wetland TH-

2 While it is sealed by a licensed surveyor, the survey relates only to the wetlands that were
identified by the Applicant on the Site. As stated, there is no submission from a wetland delineator or any
agency that the survey represents all of the wetlands on the Site.

My original affidavit (at §j§] 50-52) noted a discrepancy between the current DEC validation and an
earlier DEC delineation. I have since learned, after reviewing DEC notes that were produced in connection
with a FOIL request, that DEC’s current delineation was a result of an affirmative decision to change the
boundary of DEC wetland TH-30. This change underscores the importance of a genuine jurisdictional
determination to determine precise wetland boundaries.

[




14/TH-30 as delineated by [illegible signature] 11/1/03.” The validation stamp is signed
by DEC Staff member, Brian Drumm and dated 11/13/2009.

22. The stamp states the DEC validation is good for 10 years (i.e., the DEC
wetland delineation validation will expire on 11/13/2019).

23. Mr. Rocks further states that he met with the DEC on two separate occasions
aft.er the DEC wetlands were validated, in order “to reconfirm the extent of wetlands and
watercourses on the entire property.” (Rocks Aff., §9 53).

24. 1 am fairly certain that Mr. Rocks meant to say that he met with the DEC to
reconfirm the extent of the DEC’s jurisdictional wetlands and watercourses.

25.1 make this statement because, again, the original validation by its express
terms refers only to the two DEC wetlands.

26. Moreover, on April 3, 2009, the Applicant requested a jurisdictional
determination from DEC regarding resources on the Project Site. (See Letter from Adam
Peterson, DEC to Dennis Rocks, dated June 16, 2009, attached as Exhibit “C”).4

27. In response, the DEC identified two NYS DEC freshwater wetlands (TH-14
and TH-30), and went on to state that “the site also contains portions of wetlands that
may be federally regulated. Federally regulated wetlands fall under the Jurisdiction of
the Army Corps of Engineers.” (Emphasis added).

28. DEC then directed the Applicant to communicate with ACOE with respect to
the on-site federally regulated ACOE wetlands to determine federal requirements. The
June 16, 2009 letter states “Correspondence with that agency is required to determine

any additional permit requirements that may apply.”

4 This letter specifically states that DEC “received [the Applicant’s] request for a jurisdictional
determination regarding resources located within the above-referenced 208 acre parcel.”




29. As stated in this letter, it must be determined whether the Project involves the
filling of any federally regulated wetland. Before any permits are issued by the
NYSDEC, they will almost certainly require a valid Jurisdictional Determination from
the ACOE for this purpose, which has not been provided by the Applicant (this assertion
is further discussed below).

30. The DEC’s written jurisdictional determination also identifies NYS DEC
protected streams, and other NYS permits and State agency determinations that would be
required for the Project.

31. 1t strains credulity, and flies in the face of the direct correspondence with
DEC, to argue that the DEC delineated or rendered any opinions as to federal wetlands,
which are outside the DEC’s limited jurisdiction.

There Has Never Been An ACOE Wetland Delineation

32. Unlike the way the Applicant went about ascertaining the two DEC wetlands,
it has not properly delineated and validated the location and boundaries of the ACOE
regulated wetlands on the Site.

33. First, Applicant has not produced any wetland map that has been validated or
certified by ACOE, nor has a Jurisdictional Determination been obtained from the
ACOE.

34, Second, unlike the identified Site visits with the DEC over the past three
years, there is no reference to any specific ACOE site visits.

35. Rather, there is a vague reference to ACOE visiting the site along with
Applicant’s environmental consultants, Carpenter Environmental Associates (CEA).

36. Tt is true, from what I have reviewed, that ACOE and CEA were on the Site




together, but the Site visits were connected to ACOE’s May 17, 2004 Cease & Desist
Order against the Applicant. To my knowledge, the Project was not even formulated at
that time, much less presented to ACOE.

37. As described in. the ACOE letter of Christopher S. Mallery, included in
Exhibit 3 to the Rocks Affidavit (hereinafter, the Cease & Desist Closure Letter), the Site
visits occurred between the issuance of the Cease & Desist Order in 2004 and ACOE’s
administrative closing of the remedial action almost three (3) years later on February 1,
2007.

38. The Applicant’s efforts to turn this Cease & Desist Closure Letter into an
approved ACOE “jurisdictional determination” simply do not withstand scrutiny. (Rocks
Aff, 57).

39. First, this Cease & Desist Closure Letter does not even mention the words
“jurisdictional determination.” |

40. Second, the letter was issued by an enforcement division within ACOE, not
the permitting department, which typically handles jurisdictional determinations.

41, Third, a valid jurisdictional determination would be an acceptance of the
ACOE wetland boundaries. The Cease & Desist Closure Letter neither mentions
acceptance of a wetland delineation, the quantity of wetlands and their areas, site visits by
ACOE to confirm boundaries, nor refers to any wetland boundaries shown.

42.In my experience, a jurisdictional determination from ACOE, like the
validation from the DEC for this Project, will specifically refer to wetland boundaries and
the 5 year validation period. A jurisdictional determination will also include a copy a

map showing the wetland boundaries (with flagging) and jurisdictional determination




form data sheets that include extensive specific data regarding each ACOE wetland that
is located on the project site.

43, Please see the attached 28 page ACOE issued jurisdictional determination
(Exhibit “B”-redacted to protect privacy), which I have received in connection with
another matter, to show how far afield this Cease & Desist Closure Letter is from a
genuine jurisdictional determination. After a brief comparison between the documents, it
is clear that there is little or no resemblance between the two.

44, The Cease and Desist Closure Letter is a 2 page document which
predominantlyvdiscusses unauthorized placement of fill and subsequent remediation, with
some vague discussion of a previous less dense development plan, while containing no
reference to a wetland boundary whatsoever.

45, Alternatively, the valid 28-page Jurisdiction Determination that is attached as
Exhibit B to this Affidavit discusses and details the approved wetland boundaries and
associated approved mapping almost exclusively, with specific, detailed information
regarding wetland delineation methodology, a description each wetland, wetland areas,
wetland locations, and supporting data.

46. Perhaps most notably, the words “jurisdictional determination” and
“delineation” are used uniformly and consistently throughout the document, leaving little
doubt regarding the purpose of the document.

47. Instead of providing a valid jurisdictional determination, Mr. Rocks
references the Applicant’s prior attorney’s unsubstantiated opinion that this Cease &

Desist Closure Letter somehow serves as a jurisdictional determination that is valid for 5

years. (Rocks Aff., § 57).




48. Such an unsupported opinion from Applicant’s prior counsel is simply no
substitute for an actual jurisdictional determination.

49. What is most interesting to me is that all the Applicant had to do was ask the
ACOE for a jurisdictional determination for all ACOE wetlands and resources on the
Site, just as it asked DEC for one relating to NYS jurisdictional wetlands and other
resources.

50. Interestingly, as late as November 30, 2011, a representative of the Town
emailed ACOE stating that the Applicant’s engineer “has always maintained that they did
not need a jurisdictional determination from USACOE.” (See 11/30/11 Email from Ed
Moran to Naomi Handell of ACOE, attached as Exhibit “D”).

51. This Town engineer who was charged with reviewing the Applicant’s plans
had sent an earlier March 2010 email to ACOE stating, “It’s pretty obvious to me that a
JD is necessary, however the applicant is stating that since the NYSDEC certified the
Jimits of the wetlands in 2009, they don’t need to go to you [ACOE] for a JD.” (See
3/30/10 Email from Bd Moran to Stacey Jensen of ACOE, attached as Exhibit “E”).

52. 1t is puzzling that the Applicant would assert the above claim. The
certification of ;[he DEC wetlands does not effect the need for a Jurisdictional
Determination from the ACOE, since federal wetlands are regulated by a separate agency
(ACOE) and are regulated under separate regulations (CFR), and DEC had already
notified the Applicant of the need to go to ACOE.

53. Respectfully, ACOE jurisdicﬁonal determinations cannot be manufactured.

54. 1t is critical for a Project of this scope and density for the location and

boundaries of all ACOE wetlands to be actually determined and verified, as the law




requires.

At Most, the Cease & Desist Closure Letter Relates to 139 Single Family Homes,
Not 410 High Density Multi-Family Units and 89 Single Family Homes

55. The Cease & Desist Closure Letter upon which Applicant relies for its claim
that it received a jurisdictional determination and that the Project does not require
individualized ACOE review, in fact, related to a very different, less impactful project
than the current proposal.

56. The Letter was based on a plan for 139 single-family homes, which is a far cry
from the current plan of 497 housing units (410 high density multi-family and 87 single
family homes).

57. The ACOE letter from Dr. Mallery specifically states that he is looking at “the
[then] current project, which involves construction of 139 single-family homes.” (Rocks
Aff., Exhibit 3).

58. Dr. Mallery goes on to state that the ACOE office has reviewed the proposal
to develop the site “specifically the above-referenced drawings” (i.e., showing 139
single-family homes). (Rocks Aff., Exhibit 3).

59. Tt should be noted that, while Mr. Rocks relies heavily on this ACOE Letter,
he fails to include the critical “Preliminary Layout Study” for the 139 single-family
homes.

60. This is a particularly conspicuous absence, as the cited Study is also the
alleged basis for the claim that there was an ACOE delineation.

61. Possibly this absence is explained because ACOE wetlands are shown on
previous maps, which are not shown on the current Wetland Location Map upon which

the Planning Board relied. (Willingham Aff., §27)




62. In any event, a change in development plans from 139 homes to close to 500
housing units is hardly “minor in scope,” as was the prior change in layout plan.

63. The fact that a change of such magnitude would require further review by
ACOE is evidenced by an April 15, 2011 email from VDr. Mallery, which refers to the
2004 enforcement case against the Applicant and states that after remediation, “I wrote
them [Applicant] off for a nationwide [NWP] for their then-proposed project, with the
warning that, if their project changed, they would need considerably more review from
us.” (See 4/15/11 Email from Dr. Mallery to Stacey Jensen, ACOE , attached as Exhibit
“F”) (Emphasis added)

64. Dr. Mallery further recounts that the developer’s prior attorneys “asked for
approval for an expanded project for the site a few years later” and he responded that “it
would be very difficult for him to get a new approval and that he would be better off
following the old proposal.”

65. While Dr. Mallery reports that it was sufficient for the attorney at the time,
“not everyone was listening, as the developer (Scenic Development) has come up with a
new proposal that involves twice as many houses as the previous one.”

66. Dr. Mallery concludes in this email that it would be his impression that the
developer “will have to come in for a whole new authorization.”

67. The need for further ACOE review of Project is reinforced by Dr. Mallery’s
“Memorandum for Record” stamped April 18, 2011 (the Mallery Memo), prepared well
after his Cease & Desist Closure Letter (See 4/18/11 Memorandum for Record, prepared
by Dr. Christopher Mallery of ACOE, attached as Exhibit “G”).

68. The Mallery Memo reconfirms the “subsequent telephone conversation with




Mr. Chertok” regarding a change in development plans from those referred to in the
February 1, 2007 Cease & Desist Closure Letter.

69. Dr. Mallery wrote, “In this context, the review of these submittals for such
authorization would involve the necessity for further information concerning
jurisdictional and cultural resource issues that was not required for the [NWP]
authorization of the previously proposed project.” (Emphasis added).

70. According to the Mallery Memo, “Mr. Chertok stated that it would not be
necessary to proceed with the additional processing of the requests.”

71. The Mallery Memo also states that he received a letter on 9/28/09, containing
a similar request for a determination from another of the Applicant’s professionals. Dr.
Mallery wrote, “It was determined that [this consultant] was not aware that Mr. Chertok
declined the further review of the matter.” ,

72. On the same date as the Mallery ﬁiﬁ[emo (4/18/11), Stacey Jensen (ACOE
Chief, Eastern Permits Section) notifies the Applicant in writing that it should contact
ACOE for “a project-specific jurisdiction determination” concerning “whether a
Department of Army permit will be required.” (See Copenhaver Aff., Exhibit “D”).

73. The above-referenced documents refute Rocks’ claim that ACOE signed off

on this Project by virtue of the 2007 Cease and Desist Closure Letter.

NWI Inventory Maps Demonstrate That There are Additional On-Site Wetlands

74. Contrary to Mr. Rocks’ assertions (in § 65), I understand that National
‘Wetland Inventory (NWI) maps are provided for general mapping purposes (i.e., they
provide general locations of ACOE wetlands) and not necessarily for precise wetland

delineations.




75. As I have said, however, it is very rare in my experience that a wetland that is
shown on a NWI map does not actually exist; more often, the ACOE wetland not only
exists in that general location it is actually larger than that depicted on the NWI Mapping.

76. Mr. Rocks says that, for purposes of development, it is important to know the
“precise jurisdictional boundaries of wetlands” rather than using NWI mapping. (Rocks
Aff., 65).

77.1 agree wholeheartedly with the critical importance of “precise jurisdictional
boundaries” for the purpose of planning developments and that is why I am befuddled
that the Applicant did not request a jurisdictional determination from ACOE, which
would have provided such precision.

78. To date, the Applicant has refused to request an ACOE jurisdictional
determination that would give the “precise jurisdictional boundaries”, which Mr. Rocks
concedes are critically important for proper planning.

79. Maybe the words of a reviewing engineer from 4/12/10 ring true: “The
applicant is adamant that he’ll fight us if we insist on a new delineation from the Corp
and all but admitted to me it’s because he knows there are acres of additional wetlands
on the site.” (See 4/12/10 Email from Ed Moran to Naomi Handell of ACOE, attached as
Exhibit “H”). (Emphasis added).

80. It bears repeating that identifying these omitted additional wetlands to the
Planning Board is critical.

81. Had they been properly identified, it is hard to believe that the Planning Board
would have approved proposed parking areas and a building directly over an ACOE

wetland—one that is clearly shown on the NWI mapping and identified in a sketch




attached to the Leonard Jackson Associates 05/17/04 Letter but is not on Applicant’s
map. (Willingham Aff, Y 29-30, 44).

The Applicant Is Wrong In Its Continuing Claim That An ACOE Letter, Which
Only Concerns Certain Arch Culverts, Authorizes The Entire Project

82. The Applicant is simply wrong when it contends that a January 5, 2011 letter
somehow suggests that there are no impacts to the ACOE wetlands on the site.

83. By its terms, this letter relates only work on specific arch culverts.

84. This letter is not a review of the development plans in their entirety; it does
not purport to be a jurisdictional determination or, in any way, determine the “precise
jurisdictional boundaries” of any on-site ACOE wetlands.

85. Indeed, my opinion is actually supported by Mr. Rocks when he concedes that
“the January 5, 2011 letter applies to all proposed stream crossings™ (Rocks Aff., § 66)
That is to say, it does not relate to this entire Project.

The Applicant Effectively Concedes That
Not All Wetlands On The Site Have Been Mapped

86. In seeking to discredit me, Rocks appears to have conceded that there are
additional, unmapped wetlands on the Site.

87. Rocks claims that “[a]bsolutely no wetlands disturbance was associated with
the Cease & Desist Order.” (Rocks Aff., § 64).

88. The very letter from ACOE that he submits to the Court contradicts this
statement, (Rocks Aff., Exhibit 3)

89. The Cease & Desist Closure Letter states that “fill had been placed in waters

of the United States, particularly streams and wetlands....” (See Rocks Aff., Exhibit 3,

first paragraph).




90. It is these very wetlands surrounding the large Pond on the Site that were
identified by the Applicant to ACOE in connection with the Cease & Desist Order, which
are missing from the wetland Location Map that was submitted to and relied on by the
Planning Board. (See Willingham Aff., §{27-31)

91. And, it is on one of the missing ACOE regulated areas where the Planning
Board has approved actual development such as parking lots, retention basins and high
density multi-family housing units. (Willingham Aff., Map W-2)5

92. I also must note that Mr. Rocks contradicts himself when on the one hand he
claims that I am failing to distinguish between “waters of the United States” and
“wetlands” (Rocks Aff., § 64) and on the other hand he states that “Army Corps
‘wetlands® apply to any wetlands or waters of the United States.” (Rocks Aff., § 63)
(Emphasis supplied).

93. In sum, Rocks has in effect conceded that there are regulated ACOE wetlands
that were shown on prior maps that are not shown on the Applicant’s plans or current
wetland Location Map, as I and Ms. Copenhaver have said all along.

Because the Planning Board Did Not Factor In All
Wetlands On Site, It Approved and Illegally Dense Project

94. As I set forth in my prior affidavit, the Planning Board could not rationally
determine whether the Project meets the Town of Ramapo’s basic zoning requirements
because the Site’s wetlands have not been accurately identified. (Willingham Aff., { 53-

63.)

95. Again, the Town Code requires that fifty percent (50%) of wetland areas must

5 Map W-2, shows approved construction over a NWI mapped ACOE wetland area. This
unfortunate consequence underscores the impact of the Applicant’s failure to obtain an ACOE
jurisdictional determination, or otherwise identify all ACOE wetlands.




be subtracted from the lot area when determining minimum lot area (e.g. Subdivision)
and maximum unit density (e.g. Site Plan) (See Town Code, § 379-42.)

96. My point was that in order to correctly subtract 50% of the wetland area (as is
required by the Code) the Planning Board must have the correct wetland area, which it
did not have.

97.1 believe I have established that ACOE wetlands were not identified and
therefore not included in this calculation.

98. As I have said, the DEC only has jurisdiction over freshwater wetlands that
are 12.4 acres or larger in size.

99. There are many freshwater wetland areas that are less than 12.4 acres, which
provide specific wetland benefits such as flood and storm control, erosion control,
wildlife habitat and protection of subsurface water resources.

100.  Even if some of the omitted wetlands are not ACOE or DEC jurisdictional
wetlands, they are “wetlands” nonetheless.

101. The Town Code does not limit the “wetland” area calculation to DEC and
ACOE wetlands. (See Town Code, § 379-42), and it does not define “wetland” to include
only those two types of wetlands.

102. In fact, the only Town definition of “wetland” that I could find is quite
broad and is not limited to ACOE or DEC jurisdictional wetlands. It defines “wetland”
as:

[Aln area that is inundated or saturated by surface water or groundwater at a
frequency and duration sufficient to support a prevalence of vegetation typically
adapted for life in saturated soil conditions, commonly known as ‘hydrophytic
vegetation

(See Chapter 237, Stormwater Management and Sediment Erosion Control, § 237-6).




103.  Again, Mr. Rocks misses my central point: No matter what calculations
the Applicant provided, or what review was done by the Planning Board or Town on
those calculations, they cannot be accurate if wetlands are omitted.

104. To make it even clearer, I am challenging the under-representation of
wetlands on the property, which would change the numbers in the decisive math
equation.

105. I am also puzzled by Mr. Rocks response to my assertion that Section
45(B)(4) of the Town Subdivision Code requires that the proposed stormwater detention
ponds should be subtracted from the minimum lot area, and they were not. (Willingham
Aff., 19 61-62)

106. Mr. Rocks claims that I ignore an “apparent inconsistency” between this
subdivisioné regulation and a Town zoning law regulation, and, thus, my opinion is
“conjectureimd speculation.” (Rocks Aff., 11 69-71, 77).

107. 1 do not see how the two provisions cited by Applicant are inconsistent.

108. Section 376-42(A) of the Town Zoning Law requires a minimum of 50%
of the low lying or flooded lands to be deducted from the minimum lot area; whereas,
Section 45(B)(4) of the Town’s Subdivision Regulations requires the full amount (i.e.,
100%) to be subtracted.

109. 1do not see an inconsistency as both Town provisions can be met.

110, 1 sténd by my opinion that as a result of these errors, it appears that the
Planning Board has approved an illegally dense Project.

The Applicant’s Stormwater Pollution Prevention Plan Does Not Meet Town Code

111. As 1 stated, per Town Code Section 237-12(A)(1), stormwater




management practices must be designed and constructed in accordance with the most
current version of the New York State Stormwater Management Design Manual (Design
Manual). (Willingham Aff., § 64).

112. My review of the Applicant’s Stormwater Pollution Prevention Plan
(SWPPP) confirms that it does not conform to or even acknowledge the current 2010
Design Manual, but rather uses an the old 2008 Design Manual 6 (Willingham Aff.,
65-71).

113.  Mr. Rocks seems to have completely disregarded my reference to this
Town mandate that the current Design Manual must be used.

114. Instead, he argues that only the State has “the jurisdiction to compel an
application to comply with a particular Stormwater Management Design Manual.”
(Rocks Aff., §79).

115. This statement is not correct.

116. First, the Town, as a NYS authorized MS4 (Municipal Separate Storm
Sewer System), is delegated authority over local SWPPPs, although the DEC retains
supervisory authority. In fact, as an MS4, the Town of Ramapo must review and approve
all SWPPP’s, while alternatively the NYSDEC reviews SWPPPs only under certain
conditions (e.g. other NYSDEC permits are required).

117.  Second, while the DEC Guidance made it permissible to use the older (i.e.,
2008) Design Manual it did not make it mandatory.

118. However, the Town, in the exercise of its delegated authority, has in fact
made it mandatory to use the 2010 Design Manual through the enactment of Town Code

Section 237-12(A)(1).

6 This 2010 Design Manual includes substantial revisions to the 2008 Design Manual.




119. I stand by my contention that the Planning board has approved a SWPPP
and associated stormwater management design that does not meet Town Code.

120. Moreover, 1 have reviewed the SWPPP produced by the Town after
Petitioners served their moving papers. This SWPPP also does not comply with the most
recent DEC Design Manual.

The Planning Board Did Not Follow Proper Procedure
Under the Town’s Scenic Road District Law or Its Zoning Code

121. The Scenic Road District includes all property within one thousand
(1,000) feet from the center lines of Route 202 and Route 306 (north of Grandview Ave.),
both of which have been designated Scenic Roads (Town Code, § 215-3) and abut the
Project Site.

122. The approved high density development will largely be built within the
1,000 foot area.

123. The views in the Scenic Road area will be significantly adversely
impacted by the Project.

124, I have already said, “the Project will deciinate the scenic and natural
features of the site with its extremely dense and highly visible development.”
(Willingham Aff., §9 97-102).

125. Additionally, poor architectural choices, particularly in the high density
multi-family structures, could substantially exacerbate the Project’s incompatibility with
the character of the surrounding community and to other beneficiaries of the Scenic Road
District.

126. 1 understand that the Planning Board did not make the findings that it

“must” make with respect to architectural compatibility and preservation of scenic and




natural features that are required by Town Code, § 215-4 (A)(3), in “order to grant site
plan approval.”

127. 1 also understand that the Respondents failed to fulfill the Town Code
requirement that the Planning Board refer the Project to the Town’s Community Design
Review Committee (C.D.R.C.) for architectural review. (Town Code § 376-102(A)(7)).

128.  Specifically, the Town Code requires the Planning Board to refer this
architectural review to the C.D.R.C. “prior to site plan approval.” (Town Code §§ 376-
102(A)(7)); 376-102(A)(7) (establishing that “[a]ll site development plans submitted to
the Planning Board, such plan to be submitted to the C.D.R.C. for architectural review by
the Planning Board in time to provide for C.D.R.C. advisory prior to Planning Board site
plan approval.” (emphasis added).)

129. This C.D.R.C. review is not limited to projects in the Scenic Ro)ad District;
it applies to all projects requiring site plan approval. \

130. Recognizing that the necessary referral for architectural review did not
occur before site plan approval, the Applicant contends that review will occur after Site
Plan approval and that “no other method of review is practically feasible.” (Rocks Aff., q
165).

131. In fact, apart from apparently violating the plain terms of the Town Code,
deferring architectural review until after Site Plan review substantially vitiates the
positive impact that this architectural review can have on a project.

132.  Architectural review prior to Site Plan approval is much more meaningful
because the architectural elements of a project can be reviewed concurrently with other

elements of the project.




133, As such, comments generated from the architectural review may affect the
Site Plan Approval process.

134, For example, the architectural review may yield comments regarding the
placement of buildings or landscape screening, which by code must be addressed during
the Site Plan Approval process.

135. Deferring the architectural review until after Planning Board approval
reduces its effectiveness by separating the architectural issues from all other design
elements of the project and limiting the ability to revise the project accordingly.

136, Finally, even if “conceptual architecture” was “discussed” at some point in
connection with the DEIS (Rocks Aff,, § 167), it would not release the Planning Board
from its independent responsibilities to review and “make findings” under the Scenic
Roads Law, as well as to refer to the CDRC at the site plan approval stage.

137. In any event, the SEQRA Findings for the Project deferred review of the
Project’s architecture, stating that “[tlhe multifamily dwellings will be subject to
architectural review.” (R. at 1154.)

138. The time for that review, as the Town Code establishes, is at Site Plan

ADultl

ANDREW WILL}@GHAM

review.

Sworn to before me this

day of June 2012
%%

NATHAN B. ROPER
Natary Public, State of New York
SIS
valified in Ulstar County
Commission Expires Aprll 28, 2025
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DEPARTMENT OF THE ARMY
NEW YORK DISTRICT, CORPS OF ENGINEERS
JACOB K. JAVITS FEDERAL BUILDING
NEW YORK, N.Y. 10278-0090

REPLY TO

REBIRRTy Branch

SUBJECT:  Pemmit Application Number
by“

Dear Mr. -

On 2011, the New York District of the U.S. Army Corps of Engineers received
a request for a Department of the Army jurisdictional determination for the above referenced
project. This request was made by , as consultants for
LLC. The site consists of approximately acres along the in the Town of!
County, New York.

In a letter received on 2011, your office submitted a proposed delineation of
the extent of waters of the United States within the project boundary. A site inspection was
conducted by a representative of this office on 2011, in which it was agreed that no
additional revisions fo the delineation would be necessary.

Based on the material submitted and the observations of the representatives of this office
during the site visit, this site has been determined to confain jurisdictional waters of the United
States based on: the presence of wetlands determined by the occurrence of hydrophytic vegetation,
hydric soils and wetland hydrology according to criteria established in the 1987 "Corps of
Engineers Wetlands Delineation Manual," Technical Report Y-87-1 that are either adjacent to or
part of a tributary system; the presence of a defined water body (e.g. stream channel, lake, pond,
river, eic.) which is part of a tributary system; and the fact that the location includes propetty
below the ordinary high water mark, high tide line or mean high water mark of a water body as
determined by known gauge data or by the presence of physical markings including, but not
limited to, shelving, changes in the character of soil, destruction of terrestrial vegetation, the
presence of litter or debris or other characteristics of the surrounding area.

The jurisdictional waters of the United States are shown on the drawings entitled "Wetland
Delineation Map * sheets 1 and 2, prepared by *, dated

2011. These drawings indicate that there are seven (7) principal wetland areas with a total
of 18.31-acres on the projéct site that are considered to be waters of the United States.-

Wetland A is located in the eastern section of the property and is approximately 0.46-acres
within the subject property. Wetland B is located throughout central section of the property and is
approximately 8.74-acres within the subject property. Wetland C is located along the northemn
boundary of the property and is approximately 0.16-acres within the subject property. Wetland D
is located in the southwestern section of the property and is approximately 2.76-acres within the




subject property. Wetland E is Jocated in the southwestern section of the property and is
approximately 1.03-acres within the subject property. Wetland F is located in the western section.
of the property and is approximately 1.55-acres within the subject property. Wetland G is located
along the westemn boundary of the property and is approximately 3.63-acres within the subject

property.

Tt should be noted that, in light of the U.S. Supreme Court decision (Solid Waste Agency
of Northern Cook County v. U.S. Ammy Corps of Engineers, No. 99-1178, January 9, 2001), the
wetland areas designated as Isolated Wetlands 1, 2, 3, 4, 5 and 6, as shown on the above
referenced drawing, do not meet the current criteria of waters of the United States under Section
404 of the Clean Water Act. The Court mled that isolated, intrastate waters can no longer be
considered waters of the United States, based solely upon their use by migratory birds.

' This determination regarding the delineation shall be considered valid for a period of five
years from the date of this letter unless new information warrants revision of the determination

before the expiration date.

This determination was documented using the Approved Turisdictional Determination
Form, promulgated by the Corps of Engineers in June 2007. A copy of that document is enclosed
with this letter, and will be posted on the New York District website at:

http://www.nan.use. armv.mﬂ/busincss/buslinks/regula’rjiurisdef/index.h’rm.

This delineation/determination has been conducted to identify the limits of the Corps Clean
Water Act jurisdiction for the particular site identified in-this request. If you object to this
determination, you may request an administrative appeal under Corps regulations at 33 CFR Part
331. Enclosed is a combined Notification of Appeal Process (NAF) and Request For Appeal
(RFA) form. If you request to appeal this determination you must submit a completed RFA form
to the North Atlantic Division Office at the following address:

Michael G, Vissichelli, Administrative Appeals Review Officer
North Atlantic Division, U.S. Army Engineer Division

Fort Hamilton Military Community

General Lee Avenue, Building 301

Brooklyn, New York 11252-6700

In order for an REA to be accepted by the Corps, the Cotps must determine that it is
complete, that it meets the criteria for appeal under 33 CFR Park 331.5, and that it has been
received by the Division Office within 60 days of the date of the NAP yﬂéiccide to
submnit an RFA form, it must be received at the above address by Ut | Ttisnot
necessary to submit an REA. form to the Division Office if you do not object to the determination

in this letter.

This delineation/determination may not be valid for the wetland conservation provisions of
- the Food Security Act of 1985, as amended. If you or your tenant are USDA program participants,
or anticipate participation in USDA programs, you should request a certified wetland

determination from the local office of the Natural Resources Conservation Service pricr to starting

work.




It is strongly recommended that the development of the site be carried out in such a manner
as to avoid as much as possible the discharge of dredged or fill material into the delineated waters
of the United States. If the activities proposed for the site involve such discharges, authorization
from this office may be necessary prior to the initiation of the proposed work. The extent of such
discharge of fill will determine the level of authorization that would be required.

If any questions should arise concerning this matter, please contact Stephan Ryba, of my
staff, at (917) 790-8512.

Sinceérely,

Christépher S. Mallery, PhD
Chief, Western Permits Section

Enclosures




MUNL A LINGS, SN i Rosctithig

SVE NOLLVENITAG NV

dageh .
@ miy JygL s joieon Spmso.ome pie)

T,
Fuf. 89 7.0 T LIS

Fwhy 200 /5 6k
A0 /98 KEL AR W, Kairqil
SRRl / g5 5ovs L T
R 00 /IS SHT ‘Frbay- EL A, Dowgay
FEKRY. 00 L rex] 3 i ! .
RN TON, 5,000 ok Fowssy Lq T 2L 13, Aanggy
B ooy, gyt /-0 et a.kway.

Toigg el % Ny FEROY BIOD. /1 GE
o Peoy-D.7 N LT
m FRODY, T : 3 PRENAR iy 2wof FSL

o P

LREHD




: S

“RAGh 0N LMY SRR PRy

AT © WAy Yob
v‘ Anyay)
: st ]

i

i
iy wbang s
¥ b |t

.F..Iu%wﬂvmnsﬁf - .
. E hv YUY R ,!v_,.\“..

CITT m A HhAny
L2

o rlryaetielr i

: 7T 1 ST, 5 PUCHORID WG] GRPEGE  © B Buen!

{za’p ‘73 ‘3 SeeyAgnL i pienaph o wns). AEETT  FAPUERIN,

h (0.Asewngp, ' @ fuenes 4o wns) BOROLT  FGENERRA

T e ino 1 ‘s syminaus Ja ' Spusogs jo iins) 2RE LS, I
(i Jowmeipag, 2 ¥ Pugriona 3o wing) easEvd MBI

BREENT 2.

-BaDBHL Y WA -

1 . _ saumup pUBREA HOpE

TR
Bopior oot
I S

Comtnrne il

P L
Big v WHITH WDy
24 dcaria

g oY
etk

;:..-

PR

e

i




NOTIFICATION OF ADMINISTRATIVE APPEAL OPTIONS AND PROCESS AND,

. i REQUEST FOR APPEAL ‘
Applicant; _ File Numberg Date: —-——
Attached is: See Section Below
| INITIAT, PROFFERED PERMIT (Standard Permit or Letter of Permnission) A
PROFFERED PERMIT (Standard Permit or Letter of Permission) B
PERMIT DENIAL C
X | APPROVED JURISDICTIONAL DETERMINATION D
PRELIMINARY JURISDICTIONAL DETERMINATION : E

SBCTION! - The following identifies your rghtsaiid gpffons
indaimafion may be fouind & bltprvsvls o

A: INTTIAL PROFFERED PERMIT: You may accept or object to the permit.

+ACCEPT: If you received a Standard Permit, you may sign the permit document and return it to the New York District Bngineer for
final authorization. If you received a Letier of Permission (LOP), you may accept the LOP and your work is authorized. Your
signature on the Standard Permit or acceptance of the LOP means that you accept the permit in its entirety, and waive all rights to
appeal the permit, in.cluding its terms and conditions, and approved jurisdictional determinations (JD) associated with the pemmit,

-OBJECT: If you objest to the permit (Standard or LOP) because of certain terms and conditions therein, you may request that the permit
be modified accordingly. You must coroplete Section II of this form and retum the form to the New York District Engineer. Your
objections must be received by the New York District Engineer within 60 days of the date of this notice, or you will forfeit your right
to appeal the permit in the fature. Upon receipt of your letter, the New York District Engineer will evaluate your objections and may:
() modify fhe permit to address all of your concerns, (b) modify the permit to address some of your objections, or (¢) not modify the
permit having determined that the permit should be issued as previousty written. After evaluating your objections, the New York
District Engineer will ssnd you a proffered permit for your reconsideration, as indicated in Section B below.

B: PROFFERED PERMIT: You may accept or appeal the permit.

«ACCEPT: If yonreceived a Standard Permit, yon may sign the permit document and return it to the New York District Engineer for
final authorization. If you received a Letter of Permission (LOP), you may accept the LOP and your work is authorized, Your
signature on the Standard Permit or acceptance of the LOP means that you accept the permit in its entirety, and waive all rights to
appeal the permit, including its terms and conditions, and approved jurisdictional determinations associated with the permit.

APPEAL: If you choose to decline the proffered permit (Standard or LOP) bécause of certain terms and conditions therein, you may
appeal the deglined permit under the Corps of Engineers Administrative Appeal Process by completing Section II of this form and
sending the form to the North Aflantic Division Engineer, ATTN: CENAD-PD-PSD-O, Fort Harilton Military Community, Building
301, Geperal Lee Avenue, Brookiyn, NY 11252-6700. This form must be received by the Division Engineer within 60 days of the

date of this notice.

C: PERMIT DENIAL: You may appeal the denial of a permit under the Corps of Engineers Administrative Appeal Process by
completing Section II of this Form and sending the form to the North Atlantic Division Engineer, ATTN: CENAD-PD-PSD-O, Fort
Hamilton Military Community, Building 301, General Lee Avenue, Brooklyn, NY 11252-6700. This form mmst be received by the
Division Engineer within 60 days of the date of this notice.

D: APPROVED JURISDICTIONAL DETERMINATION: You may accept or appeal the approved JD or provide new information.

.ACCEPT: You do not need to notify the Corps to accept an approved JD. Failure to notify the Corps within 60 days of the date of this
potice, means that you accept the approved JD in its entirety, and waive all rights to appeal the approved JD.

APPEAL: If you disagree with the approved JD, yon may appeal the approved JD under the Corps of Engineers Administrative Appeal
Process by completing Section IT of this form and sending the form to the division engineer. This form must be received by the North
Atlantic Division Engineer within 60 days of the date of this notice with a copy fumished to the New York District Engineer.

E: PRELIMINARY JURISDICTIONAL DRTERMINATION: You do not needto respond to the Corps regarding the preliminary ID.
The Preliminary JD is not appealable. If you wish, you may request an approved JD (which may be appealed), by contacting the Corps
district for further instruction. Also you may provide new information for further consideration by the-Corps to reevaluate the JD.




SECTION L REQUEST FOR APPEAL or OBJECTIONS TO AN INITIAL PROFFERED PERMIT

REASONS FOR APPEAL OR OBJECTIONS: (Describe your reasons for appealing the decision or your objections to an injtial proffered
permit in clear concise statements, You may atiach additional information to this form to clarify whers your reasons or objections are

addressed in the administrative record.)

ADDITIONAL INFORMATION: The appeal is limited to a review of the administrative record, the Corps memorandum for the record of the
appeal conference or meeting, and any supplemental information that the review officer has determined is needed to clarify the administrative
record, Neither the appellant nor the Corps may add new information or analyses to the record. However, you may provide additional
information to clarify the location of information that is already in the administrative record. -

POINT OF CONTAGT FOR QUESTIONS OR INFORMATION:

If you have questions regarding this decision and/or the appeal process you | If you only have questions regarding the appeal process you
may also confact:

may contact:

Richard L. Tomer Michael G. Vissichelli, Administrative Appeals Review
U.S. Army Corps of Enginecrs, New York District Officer

Jacob K. Javits Federal Building North Atlantic Division, U.S. Army Engineer Division
New York, NY 10278-0090 Fort Hamilton Military Cormmunity.

(917) 790-8510 General Les Avenue, Building 301

Brooklyn, NY 11252-6700
(718) 765-7163
E-mail: Michael G. Vissicheli@usace,army.mil

RIGHT OF ENTRY: Your signature below grants the right of entry to Corps of Engineers personnel, and any government consultants,
to conduct investigations of the project site during the course of the appeal process. You will be provided a 15 day notice of any site

investigation, and will bave the opportunity to participate in all site investigations.

Date: Telephone number:

Signature of appellant or agent,
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APPROVED JURISDICTIONAL DETERMINATION FORM
U.5. Army Corps of Engineers

'SECTlON H BACKGROUND INFORMATION e e e s e S

A REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (J0) (G
B, DISTRICT OFFICE, FILE NAME, AND NUMBER: New York Distic, G

C. PROJECT LOCATION AND BACKGROUND INFORMATION:

State: NY - New York
County/parish/borough: “
City: ‘
Lat: —
Long: ’
Universal Transverse Mercator Folder UTM List
UTM list determined by folder location
. R
Waters UTM List
UTM list determined by waters location
a
M

Name of nearest waterbody: ‘ ]
Name of nearest Traditional Navigable Water (TNW): “‘
Name of watershed or Hydrologic Unit Cods (HUC): SR

2] Check if map/diagram of review area and/or potential Jurisdictional areas is/are avallable upon request.

| check f other sites (e.q., ofisita miligation sites, disposal sites, efcs) are associated with the action and are reaorded on a differsnt JO
form,

D. REVIEW PERFORMED FOR SITE EVALUATION:

| Otfice Determination Date: _
(2] Fleld Detesmination Date(s): gy
&

¢
SECTION H: SUMMARY OF FINDINGS

A, RHA SECTION 10 DETERMINATION OF JURISDICTION )
There *ravigable waters of the U.S.™ within Rivers and Harbors Act (RHA) Jurisdiction (as defined by 33 CFR part 329) in the review area.

| Waters subject to the ebb and flow of the fide.
1" Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or forelgn
commerce,

Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

. There "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328} in tha review area.
.

1, Waters ot the U.S,
a. Indicate presence of waters of U.S. in review areat’

Water Name Water Type(s) Present
isolated Wetland 1 _ls_olaled {interstate or intrastate) waters; including isolated wetlands
Jsolated Wetland 2 Isolated {Interstate or Intrastate) walers, including {solated wetlands
lsolated Wetland 3 | Isolated (Interstate or intrastate) waters, Including Isolated wetlands
Isolated Wetland 4 | Isolated (inferstate of intrastate) waters, including isolated wetlands
Isolated Wetland & | lsolated (inferstate of Intrastate) watersdpcluding isolated wellands
| Isolated Wetland 6 | Isolated {interstate or Intrastate) waters;‘ including isolated wetlands

: https://onn.usace.mmy.1ni1/01m2/ﬂp=106:34:3092997939688933::NO:: : 1/26/2012
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b. identify (estimate) size of waters of ihe U.S. in the review area:

Area; (m?)
Linear: (m)

o. Limits (poundaries) of jurisdiction:

based ont - 1887 Delineation Manual.
OHWM Elevations (if known)

2. Non-regulated waters/wetlands=®

Potentially jurisdictional whters andfor wetlands were assessed within the review area and determined to be not jurisdictional. Expfain:
These wetland areas do not exhiblt any evidence of sutface or subsurface dralnage ofi-site and are surrounded by upland plant communities and
upland non-hydric solls. Wetiands 2, 3 and 5 were surrounded by non-hydric sails which were shallow in sorne areas and jocated within rocky out-
croppings. These wetlands do not appear 1o have any hydrologic connection to any waters of the U.S. which are present on-site or off-sile fo the
immediate north, south, east of wesl, The wetlands under review are not present on the NWI and USGS maps for this area. Based on field
observations and dala wetilands 1-6 were determined o be not jurisdictional.

-

¢ .

SECTION Hi: GWA ANALYSIS

A. TNWs AND WETLANDS ADJACENT TO TNWs
%

1. TNW
Not Applicable.

2. Wetland Adjacent lo TNW
Not Applicable.

B. CHARACTERISTICS OF TRIBUTARY (THAT 1S NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

1. Characteristics of non-TNWs that flow directly or Indireotly into TNW

(i) General Area CondItions:
Watershed size:

Drainage area:

Average annual rainfall: inches
Average annual snowfall: inches

(i) Physical Characteristics
(a) Relationship with TNW:

“Mributary Hows directly into TNW.
" Tributary flows through [ ] tributaries before entering TNW.
‘Number of iributaries

Project waters are river miles from TNW.

Project waters are tiver miles from RPW.

Project Waters are aenial (straight) miles {rom TNW.

Project waters are aerial(straight) miles from RPW.

" Project waters cross Or sefve as state boundarles.
Explain: )
Jdentify flow route to TNW:S

Tributary Stream Order, If known:
Not Applicable.

(b) General Tributary Characteristics:

Ttibutary is:
Not Applicable.

Tributary properiies with respect to top of bank (estimate):
Not Applicable.

https://onn.usacc.army.mil/ori:nQ/f‘?p=1 06:34:3092997939688933::NO:: 1/26/2012
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Primary tributary substrate composition:
Not Applicable.

Tribitary (conditions, stabllity, presence, geometry, gradient):
Not Applicable.

(c) Flow:
Not Applicable.

Surface Flow st
Not Applicable.

Subsurface Flow:
Not Applicable,

Tributary has:
Not Applicable.

tf factors other than the OHWM were used to determine lateral extent of CWA jurisdiction:

High Tide Line Indicated by:
Not Applicable.

Mean High Water Mark Indicated by:
Not Applicable.

(iii} Chemical Characterlstics:
Characterlze tributary (e.g., water color is clear, discalored, oily film; water quality;general watershed characteristics, etc.).

Not Applicable.

(iv) Biological Characteristics. Channel supports:
Not Applicable.

5. Characteristics of wetlands adjecent to non-TNW that flow directly or indirectly into TNW

(i) Physlcal Characteristics:

(a) General Wetland Characteristics:
Properties:

Not Applicable,

(b) General Flow Relationship with Non-TNW:

Flow st
Not Applicable.

Surface flow is:
Nol Applicable, ~

Subsurface flow:
Not*Applicable.

" {¢) Wetland Adjacency Determination with Non-TNW:
Not Applicable.

(d) Proximity (Refationship) to TNW:
Not Applicable.

{ii) Chemical Characteristics:
Characlerlze fributary (e.g., water color Is clear, discolored, oily film; water quality; general watershed characteristics, etc.).

Nol Applicable,

(ilt) Blologlcal Characteristics, Welland supports:
Net Applicable.

https://onn.usace.almy.mﬂ/oer/f?p=106:34:309299793968 8933::NO:: 1/26/2012
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3. Characteristics of all wetlands adjacent to the tributary (if any):

" All wetlands being considered in the cumulative analysis:
Not Applicable.

Summarlze overall blological, chemical and physical functions being performed:
Not Applicable, ’

‘C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the tunctions performed by
any wetlands adjacent fo the tributary to determine if they significantly atfect the chemical, physical, and blological integrity ot a TRW.
Eor each of the following situations, a significant nexus exists If the tributary, in combination with all of its adjacent wetlands, has
more than a speculative or insubstantial effect on the chemical, physlcal andfor biological integrity of a TNW. Considerations when
evaluating significant nexus include, but are not Jimited to the volume, duration, and frequency of the flow of water in the tributary and
jts proximity to a TNW, and the functions performed by the fributary and all its adjacent wetlands. It Is notappropriate to determine
significant nexus based solely on any specific threshold of distance {e.g. between a tributary and its adjacant wetland or between a
tributary and the TNW). simllarly, the fact an ad acent wetland lies within or outside of a floodplain Is not solely determinative of

significant nexus.

Significant Nexus: Not Applicable
by

i
D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE:!

A

1, TNWs and Adjacent Wetlands:
Not Applicable.

2, RPWs that flow directly or indirecily Into TNWs:
Not Applicable.

Provide estimates for jurisdictional waters in the review area;
Not Applicable.

3, Non-RPWs that flow directly or Indirectly into TNWs:?
Not Applicable:

Provide estimales for jurisdictional waters In the review area:

Not Applicable.

4. Wetlands directly abutting an RPW that flow direstly or indirectly Info TNWSs.
Not Applicable.

Provide acreage estimales {or Jurisdictional wetlands in the review area:
Not Applicable.

§. Wetlands adjacent to bt not directly abutting an RPW \Hat flow directly or Indirectly into TNWs:
ot Applicable.

Provide acreage estimates for jurisdictional wetlands In the review area:
Not Applicable.

&, Wetlands adjacent to non-RPWs that flow directly or indirectly Into TNWs:
Nol Applicable.

Provide estimales for iurisdictlonai wetlands in the review area:
Not Applicable.

7. Impoundments of jurisdictional waters:®
Not Applicable,

£. ISOLATED [INTERSTATE OR INTRA-STATE} WATERS INCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION OR
DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERGCE, INCLUDING ANY S8UCH WATERS:1°

https://orm.usace.mny.mﬂ/onnZ/f?p=106:34:3092997939688933::NO:: - 1/26/2012.
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Waters Name (nter_ﬁz;ee\!;t:;esgn F’égﬁ?ﬂi‘:gzh égi:’;ter:i; ‘T;i{:;ige Explain | Other Factors Explain !
[solated Wetland 1 - - - - - - -
Isolated Wetland 2 - B - T ERE . -
Isolated Wetland 3 - o A - . . -
Isolated Wetland 4 - . - - - . -
Isolated Wetland & - - - . - . -
Isolated Wetland 6 | - - ; t::’_"__ - : ;

Identify water body and summarize rationale supporting determination:
Water Name Adjacent To TNW Rationale | TNW Ratlonale
Isolated Wetland 1 | - - ;
Isolaled Wetland 2 | - . ) -
Isolated Wetland 3 | - -
|solated Wetland 4 | - -
isolated Wetland 5 | - -
Isolated Wetland 6 § - -

Provide estimates for Jurisdictional waters in the review area:

Water Name Type Size (Linear) (m) | size (Area) (m?)
isolated Wetland 1 | Isolated {inferstate or Intrastate) waters, including isolated wetlands | - "1 8093712 ’
|solated Wetland 2 | Isolated (inferstate or intrastate) waters, including lsolated wetlands | - 24281136
Isolated Wetland 3 | Isolated (inferstate or intrastate) waters, including Isolated wetlands | - £42.81136
jsolated Wetland 4 | Isolated (interstate or Intrastate) waters, Including isofated wetlands | - 323.74848
lsolated Wetland 5 | Isolated (intersiate or intrastate) waters, including jsolated wetlands | - . 687.96552
Isolated Welland 6 | Isolated-(interstate or intrastate) waters, Including jsolated wetlands | - ) 202.3428
Tatal: . o — 1178061664

F. NON-JURISDICTIONAL WATERS. INCLUDING WETLANDS
Ii¢] |f potential wetlands were assessed within the review area, these areas did not meet the crileria in tha 1987 Corps of Engineers Wetland
Dellneation Manual and/or appropriate Reglonal Supplements:

V! Review area inciuded Isolated walers with na substantial nexus to interstate (or foreign) commerce:

! Prior to the Jan 2001 Supreme Court decision In "SWANCC,” the review area would have been regulated based soley on the "Migratory Bird
Rute* (MBR):

%7 Walers do not meet the "Significant Nexus" standard, where such & finding is required for jurisdiction (Explain):

_1 Other (Explain):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potentlel basls of jurisdiction is the MBR
tactors (fe., presence of migratory birds, presence of endangered specles, use of water for Irrigated agriculture), using best professional

udgment:

Water Name Type Size (Linear) (m) | Slze {Area) (m;)—‘
lsolated Wetland 1 Isolated {interstate or intrastate) waters, ncluding isolated wetlands | - ) ) 80.93712
lsolated Wetland 2 | Isolated (interstate or intrastate) waters, including isolated wetiands | - 1 242.81136
Isolated Wetland 8 | lsolated (interstale or Intrasiate) waters, including jsolated wetlands | - 24281136
Isolated Watland 4 | Isolated {interstate or Intrastate) waters, including isolated wellands | - 323.74848
|solaled Wetland 5 | Isolated (inlerstate or Intrastate) waters, including isolated wetlands | - 687.96552
lsolated Wetland 6 | Isolated (interstate or intrastate) waters, Including Isolated wetlands | - 202,3428
Total: B _ - {0 1780,61664 i

Provide acreage estimates for non-jurisdictional waters in the revlew area, that do not meet the "Significant Nexus" standard, where such

https://orm.usace.mmymil/orm2/f?p=106:34:3092997939688933:.:NO:: . 1/26/2012
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a tinding Is required for jurisdiction.

Water Name Type Size (Linear} (m) | Size (Arsa) {m?)

leolated Wetland 1 | Isolated {interstate or intrastats) waters, Including {solated wetlands ! - 80.93712

lsolated Wetland 2 | lsolated (interslate or intrastate) watsrs, including isolated wetlands | - 242.81136
Isolated Wetland 3 Isolated (interstate or inirastate) waters, Including isolated wetlands | - 242.81136
Jeolated Welland 4 | Isolated (interstate or intrastate) waters, including Isolated wetlands | - 323.74848
lsolated Wetland 5 | Isolated (interstate or Intrastate) watets, including Isolated wetlands | - 687.96562
Isolated Wetland 6 | Isolated (interstate or intrastate) waters, Including jsolated wetlands | - 202.3428

Total: 0 1780.61664

"SECTION IV: DATA SOURCES,

A. SUPPORTING DATA, Data reviewed for JD
{isted ferns shall ba included in case file and, vihere chesked and requested, appropriately reference below):

Data Reviewed Source Label | Source Description
—Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant - - ) -
_Data sheels prepared/submitted by or on behalf of the applicant/consuitant 1 - -
—_Ofice concurs with data sheets/defineation repott - -
~U.8. Geological Survey Hydrologic Atlas - -
—--US@ES 8 and 12 digit HUC maps - -
~U.S. Geological Suryey map(s). '
—Natlonal wetlands inverttory map(s).
--Photographs
-—Aerial
—-Other -

L

B. ADDITIONAL COMMENTS TO SUPPORT JD:
Not Applicable.

1 Boxes checked below shall be supported by completing the appropriate seciions in Section Il below.

Z’FD{hP;]IPOSES of this form, an RPW Is defined as a tributary that is not a TNW and that typlcatly flovs year-round or has continuous flay at laast *seasonally’ (e.g., typically 3
months}).

3-Supporﬁng documentalion is preserted In Section ULF.

4.Note that the Instructional Guidebook contains additonal information regarding svales, ditches, washes, and eroslonal features generatly and in the and West.

5 Fiow rolte can be described by identifying, e.0. iributary a, which fiows through the review area, to flow into tributary b, which then fiows into TNW.

6.4 natural or man-mada discantinufty in the OHWM does not necessarly sever jurlsdiction (e.g., where the stream temporarily flows undemround, or where the OHWM has
been removed by development of agrictitural practices). Where Ihers b & break inthe OHWIM that is unrelated to the waterbady's flow regime (e-g.. flow over a rock outcrop or
through & culvert), the agenoles will ook for indicators of flow above and below ihe break,

7bid.

8 ges Fooinote #3.

8 7o complete the analysis refer to the key In Section lI1.D.6 of the Instrustional Guidebook.

10.prior to asserting of dectining CWA Jurisdiction based salely on this category, Corps Districts will elevate the action to Comps and EPA HQ for reviewr consislent with the
process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapancs.

https://orm.usace.army.mil/ormZ/f‘?pﬁ106:34:3 092997939688933::NO:: 1/26/2012
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APPROVED JURISDICTIONAL DETERM{NATION FORM
U.S. Army Corps of Engineers

SECTION i: BACKGROUNMD INFORMATION

A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):‘

5. DISTRICT OFFIGE, FILE NAME, AND NUMBER: New York st

¢, PROJECT LOCATION AND BACKGROUND INFORMATION:

State : cERnE
County/paristv/borough: ‘

City: St

Lat: —
Long: “
Universal Transverse Mercalor Folder UTM Llist

U7 M Tt defermined by folder focation

- RN
Waters UTM List
UTM list deterinined by waters location

<

Name of nearest waterbody: —
Name of nearest Traditional Navigable Water (TNW):
Name of watershed or Hydrologic Unit Code (HUC):

¥} Check it map/diagram of review area andfor potential jurisdiclional areas isfare avallable upon request.

e vy SRRk e LT W P My ST RS ST prsawittawaTI e S v RTA Y

Mia e ey =

"] Check if other siles (8.g., offsite mitigation sites, disposal sites, etcy) are assoclated with the action and are recorded ona ditferent JD

form.

D. REVIEW PERFORMED FOR SITE EVALUATION:

‘w| OHfice Determination Date: w
2| Field Determination Date(s): Jw

SECTION H: SUMMARY OF FIN DINGS

A. RHA SECTION 10 DETERMINATION OF JURISDICTION

There "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as delined by 33 GFR part 329) in the review area.

[ Waters subject o the ebb and flow of the tide.

7 Waters are presently used, or have been used in {he past, or may ba susceptible for use to transport Interstate or foreign

commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDIGTION.
There “waters of the U.S.* within Clean Water Act (GWA) Jurisdiction (as defined by 33 GFR part 328) in the review area.

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review areat!

Vyater Name Water Type(s) Present \
Isolated Wetland 1 Isolated (inferslate of Intrasiate) waters, including isolated wellands

lsolated Wetland 2 | Isclated (interstats or intrastate) waters, including isolated wetlands i
[solated Wetland 3 | [solated (interstate or intrastate) waters, including isolated wetlands
|solated Wettand 4 Isolated (interstaie or Intrastate) waters, including Isolated wetlands
Isolated Wetland 5 Isolated {interstaie or Intrastate) waters, including isolated wetlands |
{solated Wetland 6 | Isolated (Interstate or i_;ﬁz’iglate) walers, including isolated wellands

https://orrn.usace.anny.mﬂlonn2/f'?p=1 06:34:3092997939688933::NO::

1/26/2012
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b. Identify (estimate) size of waters of the U.S. in the raview area:
Area: (m®)

Linear: (m)

c. Limits (boundafies) of jurisdiction:

based on: 1987 Delineation Manual.
OHWHW Elevation: (if known)

2. Non-regulated waters/wetlands:3

pPotentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. Explain:
These wetiand areas do not exhibii any evidence of surface or subsurface drainage off-slte and are surrounded by upland plant communities and
upland non-hydric solls. Wetlands 2, 3and 5 were surrounded by nan-hydric soils which were shaliow In some areas and located within rocky out-
croppings. These wellands do not appear 1o have any hydrologic coninection to any waters of the U.S. which are present on-site or oft-site lo the
immediate north, south, east or west, The wetlands under review ara not present on the NWI and USGS maps for this area. Based on field
observations and data wetlands 1-6 were determined to be not jurisdictional.

SECTION Ill: CWA ANALYSIS
A. THWs AND WETLANDS ADJACENT TO TNWs

1TNW
Not Applicable.

2. Wetland Adjacent to TNW
Not Applicable.

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A THW) AND ITS ADJAGENT WETLANDS (IF ANY):

1. Characteristics of non-TNWs that How.directly or indirectly into THW

{i) General Area Conditions:
\Watershed slze:

Drainage area:

Average anpual rainfali: inches
Average annual snowfall: inches

(i) Physical Characteristics
(a) Relationship with TNW:

T Tributary flows direcily Into TNW.
" Tributary flows through ] tributaries befors entering TNW.
:Number of tributaries
Project waters are river miles from TNW.
Profect waters are river miles from RPW.
Project Waters are aenal (straight) miles from TNW,
Project waters are aerial(siraight) miles from RPW.

" Project waters ctoss of serve as state boundarnies.
Explain:
1dentify flow route to TNW:

Tributary Stream Order, if known:
Not Applicable,

(b) General Tributary Characteristics:

Tributary ist
Not Applicable.

Tributary properties with respect to top of bank (estimate):
Not Applicable.

https://Orm.usace.army.mil/onnfz/f?p=1 06:34:3092997939688933::NO:: 1/26/2012
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Primary tributary substrate composition:
Not Applicable.

Tributary (conditions, stability, presence, geometry, gradient):
Not Applicable.

(c) Flow:
Not Applicable.

Surface Flow Is:
Not Applicable.

Subsurface Flow:
Not Applicable.

Tributary has:
Not Applicable.

it factors other than the OHWH were used to determine Jateral extent of CWA jurisdiction: -

High Tide Line indicated by:
Not Applicable.

Mean High Water Mark indicated by:
Not Applicable,

(ifi) Chemical Characteristics: )
Characterlze triibutary (e.g., water colof is clear, discolored, oily film;
Not Applicable.

water quality;general watershed characleristics, etc.).

(iv) Biological Characteristics. Channel supports:
Not Applicable.

2, Characteristics of wetlands adjacent to nor=-TNW that flow directly of indirectly into TNW

(i) Physical Characteristics:

(a) General Wetland Characteristics:
Properties:

Not Applicable.

(b) General Flow Relationship with Non-TNW:

Flowis:
Not Applicable.

Surface flow is!
Not Applicable.

Subsurface flow:
Not Applicable.

(c) Wetland Adjacency Determination with Non-TNW:
Not Applicable.

(d) Proximity (Relationship) to TNW:
Not Applicable.

() Chemicat Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, elc.).

Not Applicable.

(iil) Biofogical Characteristics. Wetland supporis:
Not Applicable. .

https://orm.usace.army.mil/omﬁ/f?p;l06:34:3 092997939688933.:NC:: 1/26/2012
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3. Characteristics of all wetlands adjacent to the tributary (it any):

All wetlands belng considered in the cumulative enalysis:
Not Applicable.

Summarize overall biological, chemical and physical functions being performed:
Not Applicable.

C. SIGNIFICANT NEXUS DETERM!NATION

A significant nexus analysis will assess the flow characterlstics and functions of the tributary itself and the functions performed by
any wetlands adjacent to the tributary 1o determine it they significantly affect the chemical, physlcal, and biofogical integrity of a TNW.
For each of tha following situations, a significant nexus exists it the tributary, in combination with al! of its adjacent wetlands, has,
more than a speculative or insubstantial effect on the chemical, physical and/or biologlcal integrity of a TNW. Consideralions when
evaluating signiflcant nexus include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and
its proximity to a TNW, and the functlons performed by tha tributary and all its adjacent wetlands. If is not appropriate to determine
significant nexus based solely on any specific threshold of distance {e.g. between a fributary and its adjacentwetland or between a
tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain Is not solely determinative of

significant nexus.

Significant Nexus: Not Applicable

" p. DETERMINATIONS OF JUR(SDSCT!ONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE:
1. TNWSs and Adjacent Wetlands:

Not Applicable.

2. RPWSs that flow directly or indirectly into TNWs:
Not Applicable.

provide estimates for furisdictional waters in the revlew area:
Not Applicable. .

3. Non-RPWSs thet fow directly or Indirectly inta THWs®
Not Applicable.

Provide estimates for jurisdictional waters In tha review area;

Not Applicable,

4. Wetlands directly abufiing an RPW that flow directiy or indirectly inlo TNWs.
Not Applicable.

Provide acreage estimates for jurisdictional wetlands in the review area:
Not Applicable.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly Into TNWs:
Not Applicable. ’

Provide acreage estimates for ju risdictional wetlands in the review area:
Not Applicable,

&. Wetlands adjacent to non-RPWs that Hlow directly or indirectly into TNWs:
Not Applicable,

Pravide estimates for jurisdictlonal wetlands In the review area:
Not Applicable.

7. Impoundments of jurisdictional waters:®
Not Applicable,

E.ISOLATED [INTERSTATE OR INTRA-STATE] WATERS JNCLUDING ISOLATED WETLANDS, THE USE, DEGRADATION OR
DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH WATERS: 0

https://onn.usace.army.mjl/onnZ/f?p=106:34:3092997939688933::NO:: 1/26/2012
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Waters Name

intarstais
isolated

Industrial
Commerce

Fish/Shelifish
Commerce

interstate\Forelgn

- Explain
Travelers pia

Qther Factors

Explai

n

Isolated Wetland 1

isolated Wetland 2

Isolated Wetland 3

lsolated Wetland 4

isolated Wetland 5

Isolated Wetland 6

Identify water body and summarize rationale supporiing determination;

Water Name

Adjacent To TNW Rationale THW Rationale

Isolated Wetland 1

Isolated Wetland 2

Isolated Wetland 3

tsolated Wetland 4

Isolated Wetland &

Isolated Wetland &

Provide estimates for jurisdictional waters in the review area:

Total:

Water Name . Type Size {Linear) {m) | Slze (Arvea) (m?)
lsolated Wetland 1 | Isolated (interstate or intrastate) waters, including isolated wetlands | - 80.93712
Isolated Wetland 2 isolated {interstate or Intrastate) walers, including isolated wetlands § - 24281136
Isolated Wetland 3 | Isolated (interstate or intrastate) waters, including isolated wetlands | - 4 24281136
Jsolaled Wetland 4 | Isolated (infefstale o Intrastate) waters, Tneluding Isolated wetlands | - 323,74848
Isolated Wetland 5 | Isalaled (inferstate of Intrastate) waters, including isolated wetlands | - 6}37.965’52
lsolated Wetland 8 | Isolated (interstale or intrastate) waters, Including Isolated wetlarids | - 202.3428
]

1780.61664

F. NON-JURISDICTIONAL WATERS. INCLUDING WETLANDS

] If potential wetlands were assess

Delineation Manual andfor appropriaie Regional Supplements:

W] Review area included isolated waters with no substantial nexus to Interstate (or foreign) commerce:

+) Prior to the Jan 2001 Supreme Court decision in

Rule* (MBR):

v} Waters do nol meet ihe

1 Other (Explain):

Provide acreage estimates for non-jurisdictional waters in the
factors (je., presence of migratory birds,

preserice of endangered species,

od within the review area, these areas did not meet the criteria in the 1987 Corp:

*SWANCC,* the review area would have been regulated based soley on the

review area, where the sole potenﬁal'basis of }
use of water for irrigated agriculture),

*Significant Nexus" standard, where such a finding Is.requlred for jurisdiction (Explain):

s of Enginsers Wetland

"Migraiory Bird

urisdiction is the MBR
using best professional

udgment:

Waler Name Type Size (Linear) (m) | Size (Area) (m?)
isolated Welland 1 | Isolated (interstate orintrastate) waters, including Isolated wetlands | - 80.83712
Isolated Wetland 2 | [solaled (interstate or intrastate) walers, Including isolated wellands N 1 242.81136
Jsolated Wetland 3 | Isolated (Interstate of inirastate) waters, Including isolated wwetlands | - 242.81136
Jsolated Wetland 4 | Isofated (interstate of intrastaie) waters, Including isolated wetlands | - 323.74848
Isolated Wetland 5 | Isolaled (interstale of Intrastate) walers, including isolated wetlands | - 687.96552
Isolated Wetland 6 | Isolaled (interstaie or intrastate) walers, including jsolated wellands | - 202.3428

0 1780.61664

Total:

pravide acreage estimates for non-jurisdictional waters in the revlew area, that do not meet the

https://onn.usace.army.mil/onnZ/f?p:1 06:34:3092997939688933::NO::

nSignificant Nexus" standard, where such
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Water Name Type Size (Linear) (m) | Size (Area) {m?)
lsalated Wetland 1 | Isolated (interstaie or Intrastate) waters, including Isolated wetlands | - 80.93712
Jsolated Wetland 2 | Isolated {interstate or Intrastate) waters, including Isolated wellands | - 242.81136
Isolated Wetland 3 Isolated (interstate or intrastate) walers, Including isolated wellands | - 242.81136
tsolated Wetland 4 | Isolated (interstate or intrastate) waters, inoluding Isolated wetlands | - 323,74848
lsolated Wetland 5 | Isolated (interstate or Intrastate) waters, Including isolated wellands | - t 687.96552
lsolated Wetland 6 | Isolated (Interstats or intrastate) waters, Including isolated wetlands | - 202.3428
Total: 0 1780.61664

e b}
SECTION 1V: DATA SOURCES,
A. SUPPORTING DATA. Data reviewed for JD
\isted §ems shall bs included In case file and, where checked and requested, appropriziely reference below):
Data Reviewed Source Label | Source DescripiioT‘
--Maps, plans, plots or plat submitied by or on behali of the applicant/consultant | ~ -
—Data sheels prepared/submitted by or on behalf of the applicant/consuitant - -
- ~-Oflce concurs with data sheels/delineation report - -
U.5. Geological Survey Hydrologic Atlas - -
__USGS 8 and 12 digit HUC maps - -
—U.5. Geological Survey map(s). - -
—National wetlands inventory map(s). - -
—Photographs - -
~—Aerial - - ]
—--Other - -
A

a

B. ADDITIONAL COMMENTS TO SUPPORT JD:

Not Applicable.

1.Boxes checked below shall ba supported by complefing the appropriate seclions in Section 1l befow.
2 por purposes of this form, an RPW i defined as a tributary that 1s not & TNVY and that typically flows year-ound or has continuous How at least “seasonally® (6.0 typlcally 3

months).

3-Supporﬁngdo::umemaﬂon Is presented in Section {ILF,
4.Note that the fnstructional Guidebook contalns additional information regarding swales, ditches, washes, and erasionat features genexally and n the arld West,

5_Fow roule can be described by erifying, e.g. tributary a, which fiows through the reviaw area, to flow info tributary b, which then

6_a natural or man-mads discontinuity in the ©OHWM does not necessarily sever jusisdiction (e.g., whera the stream temporarlly flovs underground,
been removed by development of agricultural practices), Whara therae is a break in the OHWM that fa unrelated fo the waterbody's fiow regime (2.9.,

through a culvert), the agencies will look for indisators of fiow above and below the break.

7.1bid,
8.see Footnote #3,

9 1o complete the analysls refer to the key In Section 111.D.8 of the Instruciional Guidebook.
10_prior to msserting or decfining GWA jurisdiction based solely on this category, Corps Distrcts will elevate the actlon fo Corps and EPA HE for review consistent wih the
process described in the Corps/EPA Memorandumn Regarding CWA Act Jirisdiction Fotowing Rapanos.

https://orm.usace.army.m;

il/orm2/{7p=106:34:309299793 9688933;:NO:

flows into TNW.

or where the OHWM has:
flow gver a rock outerop or
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New York State Department of Environmental Conservation

Division of Environmental Permits, Region 3

21 South Putt Corners Road, New Paltz, New York 12661-1620
Phone: (845) 256-3000 » FAX: (845) 255-4659

Website: www.dec.ny.gov _ _ . Alexandar B, Grannis

Commissioner

Tune 16, 2009
DENNIS ROCKS . '
LLEONARD JACKSON ASSOCJATES
© 26 FIREMANS MEMORIAL DRIVE
.POMONA, NY. 10970

RE: DEC P1c—Apphcahon #3-3926- 00570/00002
Patrick Farm
497 Residential Units on 208 Acres
Town of Ramapo, Rockland County - - -

Dear Mr. Rocks,

On April 3, 2009 the New York State Departnient of Environmental Conservation (Depax’rment) .
received your request for a jurisdictional determination regarding resources located within the above .
refereniced 208 acre parcel. The Depariment has scrccned the subject parcel and dctermmed the

. Tollowing:

. 1. Freshwater Wetlands (Article 24) - The subject parcel contains portions of two NYS -
Freshwater Wetlands, TH-14 (Class 1) and TH-30 (Class 1I). Any disturbance within these two wetlands”
or their respective 100 foot adjacent areas réquires a Freshwater Wetlands permit from this Departinent.
The site also contains portions of wetlands that may be federally regulated. Federally reg,ulated wetlands
fall undet the jurisdiction of the Army Corp of Engineers. Corrnspondance with that-agency is required
to determine any additional permit requirements that may apply. Please note that if the project involves
the filling of any federdlly regulated- weﬂand a 401 Water Qudhty Cemﬁcatxon is required from this
Departmcni .

#Jf;g

2. Proteclion of Waters (Article-15) = The subwct parcel contains poruons of two NYS.
Protected streams; both are Class B tributaries tothe Mahwah River (Water Index No's NJ 11-12 and -
NJ 11:14), Any disturbance within the bed or banks of these protected stfeams requires a Protcchon of
Waters permit from ﬂ’llS Department

L3 Dam S ety (Aiticle. 15) ~ According to the documeutahon prowded the site includes an
ear then dam which is 10 feet high and impounds greater than 3 million gallons of water. Any proposed
repair to this impoundment rcqulres a dam safety permit from this Dcpartment :

4 Water Supply (Article 15) ~The recmtly ‘accepled Draft Enviromnental Impact Staterient
(DEIS) for this project indicates that United Water New York will provide water service to this prOJect
and has sufficient excess capacity to do so. As the subject parcel is located within an existing water’
.district, a water supply permit from this Department is not required forthis project.

A S A T g A




RE:  Patrick Farm Jurisdictional Determination
June 16, 2009
PageZ of 2

5. SPDES Wastewater — The recently accepted DEIS for this project indicates that sanitary
wastewater will be discharged to the Rockland County Sewer District #1 (RCSD #1) municipal system.
The DEIS also indicates that RCSD #1 has sufficient capacity to dCCCpt and treat this flow. Therefore, a

R .

sanitary SPDES permit is not required for this project, ... ... e s Ny
Note: The sewer extension (physical connection to existing mﬁastructure) requires site plan \‘t b
review and approval from lhls Department. - E

ep e YN S T e s B

6. Compliance with the State Pollutant Dlschauz,e Elimination b\@tem (SPDES) General Pelmll
for Stormwater Discharges from Construction Activities (GP-0-08- 001) — Compliance with this SPDES
General Permit is 1equucd for construction pro_]eots that disturb one or more acres of land, When-othet
DEC permits are required, the Stormwater Pollution Prevention Plan (SWPPP) requued by the SPDES E

~ General Pexmit must be submitted along with the permit application for concurrent review. =~ we=*==p .
Authorization for coverage under the SPDES general permit is not granted wntil approval of the SWPPP fg’ W

Nt_:\

- and issuance of the other necessary DEC permits. J——

7. SHPA - A review of the statewide inventory of archeological resources maintained by the

" "New York Office of Parks, Recreation and Historic Preservation (OPRHP), indicates that the proposed
project is located within an area considered to be sensitive with regard to archeological resources.

“Pursuant to the State Historic Preservation Act, a determination of the project’s effect on cultural
resources would need to be made by the OPRHP, if permits or approvals are required from a state
agency for this work.

{.Jpon submission of formalized plans, the Department will issuc a definitive determination as to which
of the above referenced potential permit jurisdictions are applicable to this proposal.,
* Note: The Department is in receipt of the recently accepted DEIS and is preparing comments to

submit to the lead agency, the Town of Rarhapo Town Board, by the Tuly 8, 2009 deadline. Our
comments on the DEIS may have more specific information pertaining to Depdrtment jurisdictions,
depending upon the project specific details plO\'ldCd within DEIS

" Contact me with any-questions or concerns that you may haVc at (845) 256-3096.

Allar Peteisoi
Environmental Analyst

Ce: Scenit Development, LLC
Town of Ramapo Town Bomd
U SACOE

CADocuments and Settings\alpeiersiy Docunents\Pie-App's\Patrick Fann Jrisdictionat Detennination (3-3926-570-2).doc




Exhibit D




%f
Ed Moran /
“om: Ed Moran //
4nt: Wednesday, November 30, 2011 8:27 AM AN
To: 'Handell, Naomi J NAND2'
Subject: FW: Scanned from MFP-05387723 11/30/2011 09:16
Attachments: DOC113011.pdf

Hi Naomi...
Attached is a copy of a letter sent from Stacey Jensen in reference to the Patrick Farm

project. As you recall, there's a long history that's developed here; first with Dr. Mallery
and then with Stacey. The applicant's engineer has always maintained that they did not need a
jurisdictional determination from the USACOE because they were staying out of wetlands and
waters of the US. Even their crossings were going to span the entire bed and banks of any
streams. In Stacey's letter, she states that the corp "regulates construction activities in
navigable waterways" and "if your proposal would involve such regulated work, you should
contact this office immediately so that a project-specific JD can be made..."

In one of the engineer's response letters to comments received from this office, Leonard
Jackson Associates states "No work is proposed within the ACOE “Waters of the US" with the
exception of the Route 202 culvert replacement which will be performed under a Nationwide

Permit."

Stacey Jensen's letter appeared quite clear that if any work was to be performed within any
"waters of the US", your office had to be contacted. Is that accurate? Am I correct in
stating that until the site is reviewed by your office, the work is NOT covered under a

Aationwide Permit?

rlease let me know.
Thanks,
Ed Moran

----- Original Message-----

From: toshiba copier [mailto:townoframapo@ramapo-~ny.gov]
Sent: Wednesday, November 30, 2011 12:16 PM

To: Ed Moran .

Subject: Scanned from MFP-85387723 11/38/2611 09:15

Scanned from MFP-85387723.
Date: 11/306/2611 89:15
Pages:2
Resolution:200x2¢e DPI
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Ed Moran

From: Jensen, Stacey M NANO2 [Stacey.M.Jensen@usace.army.mii]
Sent: Tuesday, March 30, 2010 10:07 AM

To: Ed Moran

Subject: RE:

Thank you -for the heads up; if I see it come in, I will take a look at it.

Best wishes,
Stacey

Stacey M. Jensen

Chief, Eastern Section

Regulatory Branch

NY District U.S. Army Corps of Engineers

26 Federal Plaza, Room 1937

New York, NY 10278

Phone (917) 790-8420/BlackBerry (718) 715-9058/Fax (212) 264-4260

----- Original Message---~--

From: Ed Moran [mailto:MoranE@ramapo-ny.gov]
Sent: Tuesday, March 30, 2010 10:04 AM

To: Jensen, Stacey M NANG2

Subject: RE:

Thanks for checking. It's a 200 acre project, 56@ housing units, with approximately 30 acres
of federal and DEC wetlands.

————— Original Message-----

From: lJensen, Stacey M NANB2 [mailto:Stacey.M.Jensen@usace.army.mil]
Sent: Tuesday, March 30, 2018 9:55 AM

To: Ed Moran

Subject: RE:

Ed,

We generally do not comment on EIS documents unless it is a large project wherein we feel our
comments would be useful for the process, or where another federal agency is the lead.
Therefore, no we have not seen nor commented on the documents you mentioned for the Patrick
Farm project. We do not review or comment until we receive an application for a project like

this., Thank you.

Best wishes,
Stacey

Stacey M. Jensen

Chief, Eastern Section

Regulatory Branch

NY District U.S. Army Corps of Engineers
26 Federal Plaza, Room 1937

New York, NY 10278
Phone (917) 790-8420/BlackBerry (718) 715-9050/Fax (212) 264-4260
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----- Original Message-----

From: Ed Moran.[mailto:MoranE@ramapo-ny.gov]
Sent: Tuesday, March 306, 20810 9:45 AM

To: Jensen, Stacey M NANB2

Subject:

Hey Stacey...

Hope all is well. I'm sure you're swamped and I doubt me acknowledging that you're swamped is
any consolation...but I was hoping you had a minute to look into whether or not your
department ever received or reviewed the Patrick Farm DEIS or FEIS. The site, which is
located adjacent to Route 282 and Route

306 wlthin Ramapo has numerous jurisdictional waters/wetlands and I'm concerned that you, or
your department, hasn't had a chance to comment on the plans. There's a pond within the site
adjacent to one of the federal wetlands and the applicant's engineer, Leonard Jackson
Associates, is not listing it as a jurisdictional water. There are also numerous streams, etc
leading to the wetland areas. The site is rather extensive and I want to make sure you've had
an opportunity for review. It's pretty obvious to me that a 1D is necessary, however the
applicant is stating that since the NYSDEC certified the limits of the wetlands in 2009, they
don‘t need to go to you for a JD. Please let me know if you've seen the DEIS, FEIS, or the
plans for this project. You can either email me back, or reach me at 845-357-8591 ext 122, or

on my cell at 2061-463-8670.
Thanks for your help...
Take care,

Ed
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Mallery, Christopher S NAN02

From: Mallery, Christopher S NANGO2

Sent: Friday, April 15, 2011 8:31 AM

To: Jensen, Stacey M NAND2

Subject: Project in Rockland County (UNCLASSIFIED)

Classification: UNCLASSIFIED
Caveats: NONE

Stacey:

I got a call this morning from an engineer who was hired by a local community organization to
block a large project in Rockland County known as Patrick Farm (I think it's in the Town of
__ Ramapn). Craig had worked on this in the distant past, and T had been involved with an

enforcement case with it, based on some stream work they had done that really messed up the
“flow of water on the site. They put things back together as well as they could, and I wrote
them off for a nationwide for their then-proposed project, with the warning that, if their
project changed, they would need considerably more review from us. Their attorney (Mark
Chertok, from SP&R) asked for approval for an expanded project for the site a few years
later, and I told him that, since the new project would affect the historic property on the
site (the farmhouse), it would be very difficult for him to get a new approval, and that he
would be better off following the old proposal that he had an authorization for. That was

_sufficient for him at the time, but apparently not everyone was listening, as the developer
(Scenic Development) has come up with a new proposal that involves twice as many houses as
the previous one.

Tt would be my impression that they will have to come in for a whole new authorization
(including a new JD), with a substantial 186 review, but I will leave that decision to you.

He said he would call you.
I think I may still have Chertok's submittal on my desk somewhere.

Thanks.
- Chris M.

Classification: UNCLASSIFIED
Caveats: NONE
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APR 18 201

CENAN-OP-RW

MEMORANDUM FOR RECORD

SUBJECT: Enforcement Casc No. 2004-047 (NAN-2004-00505)

1.

Scenic Development, LLC
Town of Ramapo, Rockland County, New York

To insure completeness of the administrative record, I have been asked to document the
disposition of a request for a regulatory determination with regard to Scenic

3.

Development, LI'C, and the development of a residential project known as Patrick Farm,
contained in a letter to this office and attached submittals from Mark Chertok, of Sive,
Paget & Riesel, PC, dated 2 Oct 2008,

In a subsgquent telephone conversation with Mr. Chertok a few months after these

. submittals (I do not recall the exact date), [ pointed out to Mr. Chertok that my letter of 1

Feb 2007 had stated that any modifications to the project that would have additional
impacts to wetlands and waters of the United States would require additional written
authorization from this office. In this context, the review of these submittals for such
authorization would involve the necessity for further information concerning
jurisdictional and cultural resources issues that was not required for the authorization of
the previously proposed project.

Mr. Chertok stated that it would not be necessary to proceed with the additional
processing of these requests.

A letter to this office from Ann Cutignola, of Tim Miller Associates, Inc., dated 28 Sep
2009, contained a similar request for a determination. It was determined that Ms.
Cutignola was not aware that Mr. Chertok had declined the further review of the matter.

Accordingly, no further action was necessary for these requests and submittals.

Chief, Western Section
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Handell, Naomi J NAN02

From: Edward Moran [fnoran.edg@gmail.com)
Sent: Monday, April 12, 2010 8:57 AM

Jo: Handeil, Naomi J NANO2

Subject: Re:

Naomi,

I hate to do this to you as I'm sure you guys are overworked, but another project is in
for review; Patrick Farm. Tt's a 200+ acre project with numerous DEC and USACOE wetlands
on site. After walking the site, I noticed acres of potential wetlands not shown on the
drawings; which have been created by Lecnavd Jackson Asscciates. I was hoping you could
poseibly research the history of the prcject and see if the Corp has given it's approval
of the delineation shown on the drawings. Back in 2006 the Corp put the site in violation
due to the removal/disturbance of wetland areas. Dr. Mallery was in charge of the
enforcement I believe. Ee also issued a letter after the cleared areas were restored
stating that the proposed project would be covered under the nationwide permit; however he
based that on a plan depicting 133 single family homes, The project is now for 497 housing
units. The applicant is adamant that he’ll fight us if we insist on a new delineation from
the Corp and all but admitted to me it's because he knows there are acres of additional
wetlands on the site. The NYSDEC is also currently reviewing the application.

1'd appreciate it if you could check into it and let me know. I‘d be happy to meet with
you at your office to sheow.you the plana if that would help.

Thanks, - %jjdiadﬂﬁ

Ed

'




Exhibit D




SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF ROCKLAND
_____________________________________________ X
In the Matter of
LENA BODIN, LYNDA GELLIS, NANCY KENT,
SHERYL SANTI-LUKS, JOHN PORTA, ROBERT
SOLOMON, SANDRA SOLOMON, EDITH THORNBURG,
JOHN THORNBURG, ANNE WILLIAMS, WILLIAM
ABRAMSKY, BARBARA ABRAMSKY, and HILLCREST Index No. 149/12
FIRE COMPANY No. 1, : (Walsh, J.)
Petitioners-Plaintiffs,
For a Judgment pursuant to Article 78 of the CPLR,
AFFIDAVIT OF
- against - : ANDREW
WILLINGHAM, P.E.
THE PLANNING BOARD OF THE TOWN OF RAMAPO, IN SUPPORT OF
THE TOWN BOARD OF THE TOWN OF RAMAPO, THE VERIFIED PETITION
TOWN OF RAMAPO, SCENIC DEVELOPMENT, LLC, : AND COMPLAINT

FORTY- SIX- FIFTY TWO WADSWORTH TERRACE
CORP., and NEWFIELDS ESTATES, INC.

Respondents-Defendants.
STATE OF NEW YORK )

COUNTY OF ROCKLAND )
ANDREW WILLINGHAM, being duly sworn, hereby deposes and, under penalties of

perjury, states as follows:

1. I am Andrew Willingham. Iam a licensed Professional Engineer. A copy of my
resume is attached hereto as Exhibit “A.” I submit this Affidavit in support of Petitioners’ legal
challenge, pursuant to Article 78 of the New York State Civil Practice Law and Rules to annul,
vacate and set aside three (3) Decisions (the “Subject Decisions™) issued by the Planning Board
(“Planning Board”) of the Town of Ramapo (“Town”) on December 27, 2011 in connection with

a development project, referred to as Patrick Farm (the “Project”), proposed for real property




located on the east side of Route 202, 0 feet south of Route 306 (the “Site”).

2. The engineering firm that I work for, David Clouser and Associates (“Clouser”),
was retained by Ramapo Organized for Sustainability and Safe Aquifer (“ROSA™), which
represents the interests of many of the Petitioners, to assist it in its technical review of the
materials underlying the Subject Decisions.

3. I set forth the results of my review of the Project materials in a detailed written
submission, dated December 21, 2011, which was submitted during the Public Hearing held in
conjunction with the Planning Board’s issuance of the Subject Decisions. (The “December 21%
Submission,” copy annexed hereto as Exhibit “B”). I understand that a copy of this submission
is contained in the Certified Record prepared by the Town at page 377-383, and that maps I
prepared are set forth in the Record at pages 912-914.

4. As I advised the Planning Board in my December 21% Submission, the Project
documentation fails to accurately depict the wetlands that exist on the Site.

5. Wetland areas that the Applicant’s engineering consultant previously
acknowledged are now not only missing from the Site Plans, but, are proposed to be developed.

6. As a result of the Planning Board’s use of an inaccurate wetland delineation, the
Planning Board failed to properly calculate, as required by the Town Code, the amount of
developable land at the Site.

7. Section 376-42 of the Town Code requires that fifty percent (50%) of wetland
areas must be subfracted from the lot area when determining minimum lot area (e.g.
Subdivision) and maximum unit density (e.g. Site Plan).

8. By failing to factor in all wetlands on the Site, the Planning Board erroneously

approved an illegally dense Project.




9, In addition, as set forth in my December 21% Submission, the Project materials
contain a substantial error in its stormwater analysis, such that the Project lacks proper sized
stormwater managenent structures,

10. Basic stormwater management planning mandates that post-development
stormwater runoff rates correlate to pre-development stormwater runoff rates. This ensures that
a project does not exacerbate flooding conditions in the area.

11. Our review indicates, however, that the Applicant has overestimated pre-
development runoff. As a result the Applicant has not properly planned for post-development
stormwater management, which will likely exacerbate downstream flooding,

Professional Experience

12.  Ireceived a Bachelor of Science in Civil Engineering form the State University of
New York at Buffalo in 2000.

13. Since graduating, I have worked for several engineering firms. I have been with
David Clouser and Associates (“Clouser”) since 2005.

14, Clouser is an engineering consulting firm that specializes in Civil &
Environmental Engineering, land planning and development, environmental reviews and
assessments, as well as land surveying throughout the Hudson Valley.

15. Clouser currently serves as the Planning Board Review Engineer for numerous
municipalities including the Towns of New Paltz, Plattekill, and Stanford, and the Villages of
New Paltz and Millbrook. Our planning review services include subdivision and commercial site
plan development review, with particular emphasis on SEQRA review, local code compliance,
drainage and stormwater permitting requirements, state and federal wetland regulations, water

supply and sewage disposal systems, and traffic and safety issues.




16. My responsibilities at Clouser include serving as a Senior Project Manager and

Engineer for complex land development projects.

The Approved Plans Do Not Reflect Al Wetlands On Site

17. Regarding the present project, our review focused primarily on engineering and
associated envirommental elements, with particular emphasis on stormwater management,
wetlands, and conformance with zoning laws.

18. We advised the Planning Board in the December 21% Submission that a review of
the Record clearly shows that the Project’s wetland mapping shows that the mapping was crude,
incomplete, and inaccurate,

19. By way of background, the Applicant’s plans only reflect wetlands that are
subject to the jurisdiction of the United States Army Corps of Engineers (“ACOE”) and the New
York State Department of Environmental Conservation (“DEC”).

20.  While these are certainly important wetlands, there may be wetlands on the Site
other than those subject to ACOE and DEC jurisdiction.

21. In our experience, many of the site features shown on the plan, including the large
pond, smaller ponds, and many of the tributaries on the Site would ordinarily qualify as
wetlands, They are not, however, identified as such on the plans.

22. In any event, as discussed below, I believe the vast majority of wetlands that have
not been mapped would be considered ACOE wetlands if that delineation process were
conducted properly.

23. I prepared a Map, titled “W-1 — Wetland Mapping,” which superimposes several
standard wetland references onto the subject property, including both wetlands idcntificd on the

current development plans and likely additional wetland areas.




24, I understand that a copy of Map W-1 is included in the Certified Record at page
912. Tunderstand, however, that this copy is in black and white. Attached hereto as Exhibit “B”
is a copy of the Map in color, which is how it was provided to the Planning Board.

25.  As shown on Map W-I1, there are significant areas of the Site that should
constitute wetlands under Town Code Section 376-42, but do not appear to have been properly
included in the Applicant’s plans submitted for review by the Planning Board’s.

The Site Almost Certainly Contains More ACOE Weitlands

26. As we advised the Planning Board, the Site, further, almost certainly contains
more wetlands that are subject to ACOE jurisdiction. Again, Section 376-42 of the Town Code
obviously encompasses ACOE wetlands.

27.  The Applicant’s consultant also had previously identified ACOE wetlands on
other areas of the Site, which are not shown on its current plans. The Applicant identified these
areas in submissions it made to ACOE several years ago in response to a Cease and Desist Order.

28.  The ACOE issued a Cease and Desist Order to the Applicant in 2004 in response
to some evident, unauthorized wetland disturbances at the site. (See December 21* Submission
at 2.)

29. In response, the Applicant’s engineer, Leonard Jackson Associates, provided
ACOE with recommended mitigation measures for some of these disturbed wetland areas. This
was set forth in correspondence dated May 17, 2004.

30.  The May 17, 2004 letter included a sketch of some of the disturbed areas, all of
which were located to the north and southeast of the existing large pond located towards the
western portion of the property. The purpose of this letter was to request permission from the

ACOE to allow the Applicant to install crosion control measures in these regulated wetland




areas, in an effort to stabilize the previous disturbance.

31.  Critically, these same areas identified as wetlands in the Leonard Jackson

Associates sketch are not identified as regulated wetlands on the current development plans.

32. The Court is respectfully referred to the map attached to my December 21%
Submission, entitled “W-2 — Wetland Disturbance — Pond Area”, which superimposes the areas
identified as wetlands on the Applicant’s 2004 sketch submission to ACOE onto the current Site
Plans.

33. I understand that a copy of Map W-2 is set forth in the Certified Record at page
913, but that it has been reproduced in black and white. To facilitate the Court’s understanding
of the aforementioned problem, I have attached hereto as Exhibit “B” color copies of this Map,
which is how it was originally presented to the Planning Board.

34. Map W-2 clearly shows not only that these regulated wetland areas are
erroneously missing from the Site Plans, but, moreover, they are proposed to be disturbed by the
development.

35, In our December 21% Submission, we urged the Planning Board to consider how it
could reconcile the fact that certain Site areas constituted ACOE wetlands for the purposes of the
2004 Cease and Desist Order, with the fact that exactly the same areas are not identified ACOE
wetlands on the current Plan. (December 21* Submission at 3.)

36. To my knowledge, however, the Planning Board made no effort to reconcile these
conflicting facts.

37, Similarly, as we also advised the Planning Board, the record of the 2004 Cease

and Desist Order quantifies more wetlands on the Site than are currently shown.

38. The “Memorandum of Record” attached to an ACOE letter to the Applicant,




dated May 17, 2004, indicates that a previous jurisdictional determination of the wetlands
revealed that the Site consists of “28 acres of wetlands.”

39.  The Applicant’s current plans, however, only show 26.90 acres of ACOE
wetlands.

40, Again, we urged the Planning Board to clarify how the Site’s ACOE regulated
wetlands could have been reduced by 1.1 acres since a previously approved wetland delineation.
To my knowledge, however, the Planning Board did not provide a clarification.

41. Moreover, the 2004 ACOE documents actually indicate that there are more
wetlands than the 28 acres acknowledged at that time. The caption under the last photo attached
to the ACOE correspondence of May 17, 2004 indicates “This particular wetland that was
impacted had not appeared in a previous delineation”. Since the previous delineation yielded
28 acres of wetlands, this statement implies that there are additional wetlands beyond the 28
acres previously mentioned.

42.  We also included in the Maps submitted to the Planning Board ACOE wetland
boundaries that were taken from the National Wetland Inventory (“NWI”) Mapping, which is
published by the United States Fish and Wildlife Service. NWI mapping was created to provide
general locations of known federally regulated (ACOE) wetlands. In our experience, the
presence of ACOE wetlands on the property per NWI mapping results, on almost every occasion,
in actual ACOE wetlands being field delineated in the same location. Further, field delineated
ACOE wetlands are typically larger than shown on NWI Mapping.

43. Again, our review shows that the Applicant’s Plans do not show all wetlands
identified in NWI Mapping.

44,  As shown on Map W-2, again, an ACOE wetland is identified to be directly under




proposed parking areas and a building proposed as part of the Patrick Farm development.

The Applicant’s Claim That ACOE Confirmed
The Site’s Wetland Boundaries Appears Inaccurate

45. T understand that the Applicant’s engineering consultant represented to the
Planning Board that it received “a letter from the USACOE dated January 5, 2011 . . . which
confirms that no Corps of Engineers permits are required for the project as Wetlands and Waters
of the United States have been avoided.” (LJA, December 20, 2012 at 6.)

46, My review of the letter referenced by the Applicant’s consultant indicates that it
only concerns certain “arch culverts [that would] serve as pedestrian and linear transportation
crossings.”

47, The referenced “arch culverts,” however, do not reflect the entire universe of the
Project’s impacts-on ACOE wetlands.

48. By way of example, I again refer the Court to Map W-2, which we prepared. This
Map shows that the roads and residential structures would be developed in ACOE wetllands.

49.  As such, I respectfully submit that the Applicant’s assertion that the ACOE
January 5, 2011 letter “confirms that no Corps of Engineers permits are required for the project
as Wetlands and Waters of the United States have been avoided” is misleading.

DEC Wetlands Also Appear To Be Missing

50.  As shown on Map W-1, there is an approximately 1.2 acre area in the northeast
portion of the DEC wetland referenced as “TH-30 that was previously identified by DEC staff
in 1997 as a DEC regulated wetland. Specifically, the NYSDEC signed a wetland validation
block on a map showing this additional wetland area. The map was entitled “Clarkstown
Municipal Golf Course — Freshwater Wetlands Map”, dated last revised July 24, 1997, prepared

by Atzl, Scatassa & Zigler, P.C.




51, The current Site Plans, however, do not identify this area as wetland.
52.  Clearly, the wetland delineation on the plans is inaccurate and must be amended
to accurately show wetland areas and the proposed disturbance.

Because The Planning Board Did Not Factor In All
Wetlands On Site, It Approved An Illegally Dense Project

53. As set forth in our December 21* submission, the Planning Board could not
rationally determine whether the Project meets the Town of Ramapo’s basic zoning requirements
because the Site’s wetlands have not been accurately delineated.

54.  The Project density would be reduced if the wetlands on the site were properly
delineated.

55. The Town Code requires that fifty percent (50%) of wetland areas must be
subtracted from the lot area when determining minimum lot area (e.g. Subdivision) and
maximum unit density (e.g. Site Plan). (See Town Code, § 376-42.)

56. Specifically, Section 376-42 of the Town Code establishes that the Planning
Board must subtract at least fifty percent (50%) of land encumbered by wetlands and other
sensitive properties when calculating minimum lot area or maximum unit density:

As part of any minimum lot area requirement of this chapter for all
uses, not more than fifty percent of any land underwater, subject to
or within the one-hundred-year-frequency floodplain, wetlands,....
shall be counted towards meeting the minimum lot area. .... The
application of this section to any particular lot shall be the
responsibility of the Town Planning Board at the time of
subdivision or site development plan approval.

57.  Again, based on our review of Site documentation and photographs, we are
almost certain that all wetlands are not properly shown on the plans.

58.  In addition, it does not appear that the Planning Board properly considered other

areas that should be deducted in making density calculations pursuant to Section 376-42.




59.  The Applicant, for example, appears to have subtracted the large pond on the Site
as regulated “land underwater” pursuant to Section 376-42, but did not factor in the various
streams or smaller ponds on the Site.

60. Similarly, there is a floodplain along Brian Brook, which affects lots 66, 67, 68,
71 and 72, which is not shown on the plan. The floodplain limit cannot be verified to determine
if the density calculation is correct because it is not shown on the plans.

61.  Moreover, Section 45(B)(4) of the Town Subdivision Code also indicates “Low-
lying lands along watercourses subject to flooding or overflowing during storm periods, whether
or not included in areas for dedication, shall be preserved .... Such land or lands subject to
periodic flooding shall not be computed in determining the number of lots to be utilized for
average density procedure nor for computing the area requirement of any lot.”

62. The proposed stormwater detention ponds are subject to flooding by design and
should be subtracted from the minimum lot area.

63. Consequently, it appears that the Planning Board has approved an illegally dense
Project.

The Applicant’s Stormwater Pollution
Prevention Plan Does not Meet Town Code

64, Per Town Code Section 237-12(A)(1), stormwater management practices must be
designed and constructed in accordance with the most current version of New York State
Stormwater Management Design Manual (“Design Manual”).

65. The most current version of the Design Manual is dated August 2010 and includes
substantial revisions from its previous version. The extensive revisions to the Design Manual

include but are not limited to; requirements to infiltrate runoff volume, the use of “Green
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Infrastructure Practices” and the requirement to decompact soils that are altered/disturbed during
construction.

66. I am advised by Petitioners’ Counsel that Section 237-22 of the Town Code
requires that a stormwater pollution prevention plan (“SWPPP”), consistent with the
requirements set forth in the Code, is required for Site Plan approval.

67.  Per our review of the project’s latest Stormwater Pollution Prevention Plan, dated
last revised October 10, 2010, the project’s design does not conform or even acknowledge the
current August 2010 Design Manual.

68. The extensive new 1'equirelnents included in the August 2010 Design Manual
have not been met.

69.  The new Design Manual requirements were added to minimize the impact of
impervious surfaces associated with new development. Specifically, the proposed stormwater
management design must include infiltration and Green Infrastructure Practices that replenish the
water table and mimic predevelopment hydrology. Additionally, the new Design Manual
mandates that the stormwater management design reqﬁire a Minimum Runoff Reduction
calculated in accordance with the new Design Manual.

70.  Conformance with the August 2010 Design Manual would likely require
substantial revisions to the project’s Stormwater Pollution Prevention Plan (“SWPPP”) and
stormwater management design.

71, The Planning Board has approved an SWPPP and associated stormwater
management design that does not meet Town Code.

The Applicant’s Stormwater Pollution Prevention

Plan Is Premised On A Substantial Error,
Which Could Exacerbate Downstream Flooding Conditions

11




72.  We also advised the Planning Board in our December 21% Submission that there
was a substantial error in the Applicant’s calculations regarding stormwater management.

73. Town Code Section 237-12(A)(1) requires conformance with the New York State
Stormwater Management Design Manual, which mandates that post-development stormwater
runoff rates be reduced to at or below pre-development stormwater runoff rates for applicable
storm events. As such, consistent with the Design Manual requirements, the Town Code Section
237-8(C)(5) requires a “[c]omparison of post-development stormwater runoff conditions with
predevelopment conditions.”

74.  This requirement is intended to ensure that post-development runoff rates equal to
or less than pre-development runoff rates in order to prevent downstream flooding caused by a
proposed development.

75. Our review indicates, however, that the Applicant has overestimated pre-
development runoff. As a result the Applicant has not properly planned for post-development
stormwater managenient, which could exacerbate downstream flooding,.

76. One of the fundamental and most important parameters in calculating runoff for a
given drainage area is the Curve Number.

77.  The Curve Number characterizes the runoff properties for a particular soil and
ground cover. It is dependent on the soil types in the drainage area (defined by the Rockland
County Soil Survey) and the ground cover conditions on the site, which are determined by the
design engineer.

78. The higher the Curve Number assumed in the calculations for a specific drainage
area, the more runoff will be calculated to discharge from that area, and vice versa for lower

Curve Numbers.
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79.  Our review indicates that the Applicant’s stormwater analysis contains a serious
error involving the Curve Number used for the wooded areas on the Site.

80.  The Site is currently almost entirely wooded. Therefore, the assumptions
regarding the Curve Numbers used for wooded areas are critical.

81. By way of background, the Curve Numbers for “Fair Condition” are higher than
for “Good Condition™ —1.e., areas in a Fair Condition would have a higher runoff rate.

82. All of the wooded areas located on the property were assumed to be “Woods in
Fair Condition”, which is defined in the TR-55 method (i.e., the method used in the project’s
SWPPP) as “Woods are grazed but not burned, and some forest litter covers the soil”.

83. To our knowledge, however, the woods on the Site are not grazed and forest litter
adequately covers the soil. The analysis should have more accurately used “Woods in Good
Condition,” which is defined as “Woods are protected from grazing, and litter and brush
adequately cover the soil”.

84. In fact, nearly all of the wooded areas in the Hudson Valley should be
characterized as “Good Condition”, since the adequate rainfall and the climate in the area
typically allows for dense vegetation and ground cover.

85.  Indeed, the Applicant assumed that the wooded areas associated with the offsite
drainage areas were in “Good Condition.”

86.  We advised the Planning Board that it should require the Applicant to explain
why it characterized offsite wooded areas to be in a different condition than onsite wooded areas.
It appears that the Planning Board did not provide an explanation.

87.  Moreover, the Applicant’s analysis assumed that the identical wooded areas in the

pre-development condition, which were assumed for pre-development analysis to be in “Fair
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Condition,” somehow would rise to being in “Good Condition” for the post-development
condition. This is an obvious error.

88.  The Curve Number — which generates the expected runoff rate — of undisturbed
wooded areas would not change due to the development of land in other areas of the site.
Development in other areas would not alter the perviousness of undisturbed areas, for example.

89. Thus, as we advised the Planning Board, thq Applicant’s analysis is incorrect with
regard to the Curve Numbers assumed for the undisturbed wooded areas. These wooded areas
on the site are in “Good Condition” for the both the pre-development and post-development
condition.

90.  As a result of the Applicant’s mischaracterization of the wooded areas, it
overestimated pre-development runoff.

91.  As a result, the Applicant designed the post-development condition to provide
runoff rates equal to the overestimated and inaccurate pre-development runoff rates. Therefore,
the Project’s potential runoff impacts have been underestimated.

92.  As a result, due to the overestimation of pre-development runoff, the proposed

detention ponds are likely undersized.

93.  As the Planning Board was aware, substantial flooding conditions are prevalent
downstream. This was evidenced, for example, in video footage displayed to the Planning Board
at the Project’s December 13, 2011 Public Hearing.

94.  As approved, the Project could exacerbate existing flooding conditions because of
the inadequately sized detention basins.

The Applicant’s Plans Do not Meet The
Requirements Of The Town’s Scenic District Law

95.  The property is located within the Town of Ramapo’s Scenic Road District which
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triggers specific requirements under the Town Code (Local Law No. 7-2004).

96. Section 215-4(A)(3) of the Town Scenic District Law requires that the Planning
Board “must find” that “important scenic and natural features of the site will be substantially
preserved.”

97, Per our review of the plans, however, the Project will decimate the scenic and
natural features of the Site with its extremely dense and highly visible development.

98. In addition, Section 215-4(A)(4)(e) of the Town Scenié Road Law requires that
“[e]xisting vegetation shall be preserved to the maximum extent possible.” It establishes that
“[e]very attempt shall be made to limit cutting so as to maintain native vegetation as a screen for
structures as seen from road, parks and other public views within the Ramapo Scenic Road
District.”

99. To the contrary, the Site’s perimeter vegetation will largely be removed and clear
views of the Project from the surrounding roadways will result.

100. Per our review of the plans, there will be a clear view of the condominium
buildings from the entrance drive along Route 202,

101.  Unsightly stormwater detention ponds will also be in clear view.

102.  As such, the Project design conflicts with the mandates of the Scenic Road Law.
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Swo&a to before me this
3% day of April 2012

(e SN,

Notary Public

DEBORAH L. MULLIN
Notary Public, State of New York
Req. 014116145244

Qualified in Ulster County L
Commission Expires iMay 01, 20
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POSITION
PROFESSIONAL
LICENSES

EDUCATION

EXPERIENCE

ANDREW WILLINGHAM, P.E.

Associate Engineer
David Clouser and Associates, New Paltz, New York

Professional Engineer of New York No. 83984

State University of New York @ Buffalo (1995-2000)
Degree: B.S. Civil Engineering

David Clouser and Associates, (2005 - Present)
New Paltz, New York — Project Engineer, Associate Engineer

Oswald & Gillespie, P.C., (2003 —2004)
Hopewell Junction, New York — Project Engineer

The Chazen Companies (2000 —2003)
Poughkeepsie, New York — Staff Engineer, Project Engineer

RESPONSIBILITIES AND PROJECT EXPERIENCE

Responsible for the management of land development, municipal,
environmental, utility infrastructure and construction administration
projects. Previous experience includes serving as project
engineer/designer for multifaceted land development projects of
varying scope and scale, providing management and technical
expertise through complex review and permitting processes.

Land Plarming and Development

Project manager and design engineer in charge of complex land
development projects that include commercial and industrial site
plans, residential subdivisions, stormwater management, small
sewer and water infrastructure and treatment systems as well as
recreational facilities. Guiding projects through the design,
environmental review, permitting and construction process. Project
scale ranges from small developments to massive land development
projects.




Municipal Services

Serve as Assistant Town Engineer to various municipalities
throughout the Hudson Valley Region, representing Planning
Boards in reviewing development plans for conformance with local
codes and ordinances, and advising the Board through SEQRA
review procedures. Provide construction administration and
inspection of infrastructure systems to be dedicated or owned by
the municipality. Designed new recreation parks, bridges, roads
and other improvements as needed by the municipality.

Environmental Services

Steer projects through the State Environmental Quality Review
(SEQR) process and analyze a project’s impact on the environment
with regard to zoning, wetlands, stormwater, site disturbance,
potable water, sanitary sewer and other potential impacts.
Recommend mitigation measures to minimize impacts to the
environment on behalf of developers, municipalities or concerned
citizen groups,

Surveying and Mapping

Manage survey crew for land survey projects that include
engineering design, property boundary, construction stakeout and
land development projects.

Construction Administration

Provide construction management and inspection services for
quality assurance and conformance with approved documents.
Projects involve utility installation, road construction, erosion and
sediment control, general excavation, septic system installation and
stormwater management.

AFFILIATIONS / COMMUNITY SERVICE

Member - American Society of Civil Engineers
Town of New Paltz Environmental Conservation Commission —
Past Member
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David Clouser & Associdtes

Licensed Professional Engineers and Land Surveyors
One Paradies Lane ¢ Sulte 200
New Pallz, New York 12561 www.dcaenars.com

Telephone: (845) 256 - 2600
Fax: (845) 256 - 9700
£-mail: dbsea@dcaengys.com

December 21, 2011

Town of Ramapo Planning Board
237 Route 59

Suffern, NY 10901
Re:  Patrick Farm Site Plan / Subdivision

State Routes 202 & 306
Town of Ramapo, New York
Technical Evaluation of Project Docuinents

Dear Mr. Chairman and Members of the Planning Board:

Our firm has been retained by Rockland Organized for Sustainability and Safe Aquifer
(ROSA) to review the submitted Site Plan and Subdivision Approval materials for the proposed
Patrick Farm Development. Our review focused primarily on the engineering and associated
environmental elements of the proposed project, with particular emphasis on stormwater
management, wetlands, and conformance with zoning laws, The following review comments are
being submitted on behalf of our client, to be entered into the public hearing record for this
proposed development.

I. Summary of Review Findings

Our review of the Site Plans and Subdivision materials was conducted to determine
whether substantive impacts associated with the proposed development require further
investigation and to identify if the project’s design meets Town Zoning Code requirements and

other applicable laws.
The results of our review indicate that the project documentation:

o Does not demonstrate conformance with basic Town of Ramapo Zoning requirements.

o Does not include an accurate depiction of the regulated wetlands that exist on the site.

o Does not include an accurate stormwater analysis and proper sizing of stormwater
management structures.

The following details the substantial errors and omissions regarding the Site Plan/
Subdivision application, failure to correctly map onsite wetlands and the clear nonconformance
with Town of Ramapo Zoning Laws.




II. Wetlands

As the Board knows, in any proposed land development, it is critical to propetly identify
the location of regulated wetlands on a site. The direct impact and disturbance of wetlands is
regulated by multiple governmental agencies, therefore it is critical that the wetlands are
delineated on the plans accurately to ensure compliance with all applicable laws.

Conformance with Zoning

The Town of Ramapo requires a subtraction of 50% of area that is considered wetlands.
Specifically, §376-42 (A) states “As part of any minimum lot area requirement of this chapter for
all uses, not more than fifty percent of any land underwater, subject to or within the one-
hundred-year-frequency floodplain, wetlands, .... shall be counted towards meeting the minimum
lot area. .... The application of this section to any particular lot shall be the responsibility of the
Town Planning Board at the time of subdivision or site development plan approval.”

Clearly, an accurate delineation of the wetlands on the site has a substantial effect on the
development potential of a property with regard to the project’s conformance to the basic zoning
requirements within the Town of Ramapo. Specifically, 50% of wetland areas must be
subtracted from the lot area when determining minimum lot area (e.g. Subdivision) or maximum

unit density (e.g. Site Plan).

Despite the clear need to properly identify the site’s wetlands to determine conformance with
Town Code, we found that this task was completed in crude, incomplete and inaccurate fashion,
as furthered detailed below. As a result, the Applicant has not shown that the project meets the
Town of Ramapo’s basic zoning requirements and we believe the project density would be
substantially reduced if the wetlands on the site were propeily delineated.

ACOE Wetlands

Per our review of the project plans, the proposed limit of land disturbance comes to within inches
of the federally regulated Army Corps of Engineer’s (ACOE) wetlands that are identified on the
plans. When a development’s limits are directly adjacent to regulated wetland areas, it is critical
that the regulatory agency’s staff confirm the wetland delineation that has been delineated by the
Applicant’s consultants. In our experience, a wetland delineation will often change after the
review of the wetland delineation by the regulatory agency.

Per our review of the documentation provided by the Applicant, the confirmation and
documentation of the ACOE regulated wetlands on the site by ACOE staff is fragmented and
incomplete. After a review of historic documentation and site photos, we are almost certain that
all of the regulated wetlands are not properly shown on the plans.

The ACOE issued a cease and desist order in 2004 (See “Memorandum of Record” that is
attached to an ACOE letter addressed to the Applicant dated May 17, 2004) in response to some
evident wetland disturbances at the site. Although it is not clear exactly where some of the areas
were located (no maps were provided in the ACOE reports), the applicant’s engineer, Leonard




Jackson Associates, provided a recommendation for mitigation of some of these disturbed
wetland areas in a correspondence from their office to the ACOE dated May 17, 2004. The letter
included a sketch of some of the disturbed areas, all of which were located to the north and
southeast of the existing large pond located in the western portion of the property. The purpose
of the letter was to request permission from the ACOE to allow the Applicant to install erosion
control measures in these regulated wetland areas, in an effort to stabilize the previous

disturbance.

These same areas identified as wetlands in the Leonard Jackson Associates sketch are not
identified as regulated wetlands on the current development plans. Please sce the attached map
entitled “W-2 — Wetland Disturbance — Pond Area”, prepared by this office. We have
superimposed the areas identified as wetlands on the Leonard Jackson Associates sketch onto the
current Site Plans. The map clearly shows that these regulated wetland areas are not only
erroneously missing from the Site Plans, they are proposed to be disturbed by the development.
It must be clarified as to how certain areas would warrant a cease and desist order from the
ACOE for their disturbance, whereas these exact same areas are not identified and subsequently

regulated as ACOE wetlands on the current plan.

ACOE wetland boundaries were also taken from National Wetland Inventory Mapping, which is
published by the United States Fish and Wildlife Service. As shown on map W-2 , an ACOE
wetland is identified to be directly under parking and a building proposed as part of the Patrick
Farm development. Clearly, the wetland delineation on the plans is inaccurate and must be
amended to accurately show wetland areas and the proposed disturbance.

The “Memorandum of Record” that is attached to an ACOE letter addressed to the Applicant
dated May 17, 2004 indicates that a previous jurisdictional determination of the wetlands
revealed that the site consists of “28 acres of wetlands”. Per our review of the current plans,
26.90 acres of ACOE regulated wetlands are shown. It must be clarified how the site’s ACOE
regulated wetlands have been reduced by 1.1 acres since a previously approved wetland

delineation.

The caption under the last photo attached to the ACOE correspondence of May 17, 2004
indicates “This particular wetland that was impacted had not appeared in a previous
delineation”, Although it was unclear where this particular wetland is located, the statement
implies that there are additional wetlands beyond the 28 acres previously mentioned.

NYSDEC Wetlands

In our experience, many of the site features shown on the plan, including the large pond, smaller
ponds, and many of the tributaries on the site typically qualify as ACOE and/or NYSDEC
wetlands, however most are not identified as such on the plans. Per the attached drawing “W-1 —
Wetland Mapping” prepared by this office, several wetland references have been superimposed
onto the subject property, including wetlands identified on the current development plans and
likely additional wetland areas. Please note that an approximate 1.2 acre area in the northeast
portion of NYSDEC wetland TH-30 was previously identified by NYSDEC staff in 1996 as
NYSDEC regulated wetland. However, the current site development plans do not identify that




area as wetland, Additionally, we believe the wetlands within and connected to the pond (both to
the north and to the south) have a high potential to be interconnected with NYSDEC wetland
TH-14, which is located to the west of the proposed development. Should these areas be deemed
wetland and connected to Wetland TH-14, a 100-foot regulated wetland buffer would be
imposed on these wetlands which would likely substantially alter the Patrick Farm development
layout to allow compliance with NYSDEC permit requirements.

1. Stormwater

Conformance with 2010 NYSDEC Design Manual

As the Board knows, the project requires coverage for the discharge of stormwater under the
NYSDEC administered SPDES Permit GP-0-10-001. As a requirement of this permit, the
project’s Stormwater Pollution Prevention Plan (SWPPP) and associated stormwater
management design must be in conformance with the latest New York State Stormwater
Management Design Manual (hereafter referred to as the “Design Manual™).

The Design Manual was revised in August 2010, which included substantial revisions from the
previous edition. Among the many new requirements within the 2010 Design Manual, are
minimum infiltration volume (Runoff Reduction Volume — RRv), the required use of Green
Infrastructure Practices, and the requirement to decompact altered/disturbed soils. Per our
review of the latest SWPPP (dated 10/04/10) provided by the Applicant, there is no conformance
with or acknowledgement whatsoever of the revised Design Manual.

Per NYSDEC policy, to be “grandfathered” under the previous Design Manual, the project must
have received the necessary permits from the NYSDEC, or have filed a Notice of Intent which
would authorize the project under the General SPDES Permit on or before March 1, 2011. It
should be noted that the filing of a Notice of Intent would require signoff on the SWPPP from
the Stormwater Management Officer for the Town of Ramapo, since the town is a designated
MS4 (Municipal Separate Storm Sewer System) municipality. To our knowledge, the project
has not received permits from the NYSDEC nor has a Notice of Intent been filed with the
NYSDEC. Therefore, the project’s SWPPP must be revised in accordance with the August 2010

Design Manual.

As mentioned above, the new requirements are extensive, which will likely require a substantial
change in the projects proposed stormwater management design. The most notable revisions to
the Design Manual relate to the need to provide infiltration into the subsoil with detailed, specific
calculations required per the Design Manual in this regard, and to be shown in the SWPPP. The
calculations were not provided in the latest SWPPP.

The revised Design Manual also has requirements for soil decompaction of disturbed soils. If
soil decompaction is not undertaken at the site, substantial revisions to the calculations are
necessary to account for the reduced perviousness of the soil. This information was not provided
or accounted for in the latest SWPPP.




The project’s SWPPP must be revised to be in conformance with SPDES permit GP-0-10-001,
which requires conformance with the latest Design Manual of August 2010. With the Ramapo
Sole Source Aquifer directly underneath the property and the issues associated with that water
supply (lack of quantity in the summer months), the issue of providing infiltration of stormwater
(recharge) becomes even more substantial.

Runoff Curve Numbers

One of the fundamental and most important parameters in calculating runoff for given drainage
areas is the Curve Number. The higher the curve number assumed in the calculations for a
specific drainage area, the more runoff will be calculated to discharge from that area, and vice
versa for lower curve numbers. The curve number is dependent on the soil types in the drainage
area (defined by the Rockland County Soil Survey) and the ground cover conditions on the site,
which are determined by the design engineer.

As a requirement under the NYSDEC SPDES permit, the post-development runoff rates must be
limited to the pre-development runoff rates to prevent downstream flooding caused by the
proposed development. Per our review, a substantial error exists in the calculations that has
overestimated runoff in the pre-development condition and subsequently incorrectly predicted
that the project will not have a runoff impact downstream.

Specifically, the error involved the Curve Number used for the wooded areas on the site. The
property is currently almost entirely wooded, therefore the assumptions regarding the curve
numbers used for wooded areas are critical. All of the wooded areas located on the property
were assumed to be “Woods in Fair Condition”, which is defined in the TR-55 method (method
is used in the project’s SWPPP) as “Woods are grazed but not burned, and some forest litter
covers the soil”. To our knowledge, the woods on the site are not grazed and forest litter
adequately covers the soil. The analysis should have more accurately used “Woods in good
condition”, which is defined as “Woods are protected from grazing, and litter and brush
adequately cover the soil”. Nearly all of the wooded areas in the Hudson Valley should be
characterized as “Good Condition”, since the adequate rainfall and the climate in the area
typically allows for dense vegetation and ground cover,

The Curve Numbers for “Fair Condition” are higher than for “Good Condition”, therefore the
result is an overestimation of pre-development runoff, and a subsequent underestimation of the
runoff impacts when compared to the post-development condition.

The wooded areas associated with the offsite drainage areas analyzed were assumed to be in
“Good Condition”. Tt must be clarified how it was determined that the offsite wooded areas are
in a different condition than onsite wooded areas.

Moreover, the analysis assumed that the identical wooded areas in the pre-development
condition that were assumed to be in “Fair Condition” became in “Good Condition” for the post-
development condition. This is an obvious error, since undisturbed wooded areas would not
change perviousness due to the development of land in other areas of the site. The analysis is
incorrect with regard to the Curve Numbers assumed for the wooded areas. The wooded areas




on the site are in “Good Condition” for the both the pre-development and post-development
condition.

The analysis must be revised to accurately represent site conditions and accurately estimate the
project’s impact with regard to stormwater runoff. Due to the overestimation of pre-
development runoff, the proposed detention ponds are likely undersized. As the Board knows,
substantial flooding conditions are prevalent downstream, as evidenced in video footage
displayed at the project’s 12/13/11 Public Hearing.

IV. Viewshed/Seenic Drive

The property is located within the Town of Ramapo Scenic Road District which has
requirements under the Town Code (Local Law No. 7-2004). The law requires that the project
substantially preserve the scenic and natural features of the site. Per our review of the plans, the
development will decimate the scenic and natural features of the site with extremely dense and

highly visible development.

The law also requires that the project preserve existing vegetation to screen structures from
public view. To the contrary, the site’s perimeter vegetation will largely be removed providing
clear views of the project from the surrounding roadways. Per our review of the plans, there will
be a clear view of the condominium buildings from the entrance drive along Route 202 buildings
with very little existing vegetation and no noticeable screening preserved. Unsightly stormwater
detention ponds will be at the forefront of the view. The development’s design does not meet the
requirements of this section of law in any regard.

V. Zoning Conformance

Lot Width

According to the Town Zoning Code, lot width is measure at the front setback line (50” setback
in R-40) with a minimum lot width of 160°. The Subdivision Plans (see bulk table on
Subdivision Plat Sheets 1 and 2) show that Lots 10, 11, 12, 13, 22, and 65 do not have the
minimum 160’ lot width. The table also inaccurately states that Lots 69, 70 and 71 have over
350 feet of lot width each, when they actually all have less than 160°. There are nine (9) lots that
do not meet the minimum lot width requirements.

§376-42 (D) allows the Board to reduce the lot width, however, we could not find any record of
the Board granting this waiver. In fact, the Preliminary Approval Resolution states “No lot widlth
variances are sought or required.” (Comment 18)

Lands Underwater/Subiect to Flooding

§376-42 (A) states that fifty (50%) percent of any land underwater, subject to or within the 100-
year floodplain, wetlands, overhead utility easements and steep slopes 25% or greater must be
subtracted from the minimum lot area. For lands underwater, we question the Applicant’s
rational to subtract the farm pond but not the streams or smaller ponds.




With regard to lots 66, 67, 68, 71 and 72 the floodplain along Brian Brook is not shown on the
plan. The floodplain limit cannot be verified to determine if the density calculation is correct
because it is not shown on the plans.

§45 (B) (4) of the Subdivision Code also indicates “Low-lying lands along watercourses subject
to flooding or overflowing during storm periods, whether or not included in areds for dedication,
shall be preserved .... Such land or lands subject to periodic flooding shall not be computed in
determining the number of lots to be utilized for average density procedure nor for computing
the area requirement of any lot.” The proposed stormwater detention ponds are subject to
flooding by design and should be subtracted from the minimum lot area.

VI. Conclusions and Recommendation -

As detailed above, an inaccurate delineation of the wetlands on the property prevents the
determination of the project’s conformance with basic zoning requirements. The Board should
requite, at a minimum, an accurate delineation of all of the wetlands on site with meaningful
correspondence and documentation from the ACOE and NYSDEC regarding their review and
approval of the wetland delineation proposed by the Applicant. The stormwater management
calculations are incorrect, resulting in the likely undersizing of the proposed stormwater
management ponds and runoff impacts downstream caused by the development.

We strongly urge the Board to require the Applicant to provide the very basic information
above before any further consideration of this project.

Thank you for your corisideration of this matter and appreciate the opportunity to provide
these comments. Please feel free to contact me at your convenience with any questions or

comments,

Sincerely,
David Clouser & Associates

Andrew Willingham, PE
NYS Professional Engineer No. 083984

cc: Suzanne Mitchell / ROSA

PiDataPROJECTS 80000 (Engineering Review) 80039 « Patrick Farm* Comespondence\Planning Board 20111220.doc
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ROCKLAND

In the Matter of

LENA BODIN, LYNDA GELLIS, NANCY KENT,

SHERYL SANTI-LUKS, JOHN PORTA, ROBERT

SOLOMON, SANDRA SOLOMON, EDITH THORNBURG,

JOHN THORNBURG, ANNE WILLIAMS, WILLIAM

ABRAMSKY, BARBARA ABRAMSKY, and HILLCREST Index No. 149/12
FIRE COMPANY No. 1, : (Walsh, I.)

Petitioners-Plaintiffs,

For a Judgment pursuant to Article 78 of the CPLR,
' AFFIDAVIT OF KIM
- against - : COPENHAVER
IN SUPPORT OF
THE PLANNING BOARD OF THE TOWN OF RAMAPO, VERIFIED PETITION
THE TOWN BOARD OF THE TOWN OF RAMAPO, THE AND COMPLAINT
TOWN OF RAMAPO, SCENIC DEVELOPMENT, LLC, :
FORTY- SIX- FIFTY TWO WADSWORTH TERRACE
CORP., and NEWFIELDS ESTATES, INC.

Respondents-Defendants.

STATE OF NEW YORK )

COUNTY OF ROCKLAND )
KIM COPENHAVER, being duly sworn, hereby deposes and, under penalties of perjury,

states as follows:

1. I am Kim Copenhaver. I am an environmental assessment professional with over
eighteen (18) years of experiencc in Local, State, and Federal envirommental regulatory
compliance and aquatic resource management. A copy of my resume is attached hereto as
Exhibit “A.”

2. Isubmit this Affidavit in support of Petitioners’ effort, pursuant to Article 78 of

the New York State Civil Practice Law and Rules to annul, vacate, and set aside three (3)




Decisions (the “Subject Decisions™) issued by the Planning Board (“Planning Board”) of the
Town of Ramapo (“Town™) on December 27, 2011 in connection with a development project,
referred to as Patrick Farm (the “Project”), proposed for real property located on the east side of
Route 202, 0 feet south of Route 306 (the “Site”).

3. My firm, Copeland Environmental LLC (“Copeland”), was retained by the
Village of Pomona, Milton and Sonya Shapiro, and Ramapo Organized for Sustainability and
Safe Aquifer (“ROSA™), which represents the interests of many of the Petitioners, to assist in the
technical review of certain materials underlying the Subject Decisions.

4. I set forth the results of my review of the Project materials in a detailed written
submission, dated December 5, 2011, which was submitted during the Public Hearing for the
Project (the “December 5™ Submission™). I am informed by Counsel that an incomplete copy of
this Submission is included in the Certified Record produced by the Town at pages 779 to 786. 1
am attaching a complete copy of this Submission, which was duly submitted to the Town, as
Exhibit “B”.

S. As | advised the Planning Board in my December 5™ Submission, the Project
documentation’s wetland delineation appears inadequate in its representation of the wetlands and
waterways on the Site, including areas subject to the jurisdiction of the United States Army
Corps of Engineers (“U.S. ACOE”) and the New York State Department of Environmental
Conservation (“DEC”).

6. As a result of the Planning Board’s use of an inaccurate wetland delineation, the
Planning Board would have failed to properly calculate, as required by the Town Zoning Code,

the amount of developable land at the Site, resulting in illegal and excessive Project density.




Professional Experience

7. I am the owner of Copeland Environmental LLC which is an independently
owned environmental consulting firm established in 2002 with offices at 3 Buchman Drive,
Albany, NY 12211.

8. I received my B.S. in Environmental Biology from the State University of New
York, Empire State College in 1993.

9. Since graduating, I have worlked for the U.S. ACOE Regulatory Branch in Troy,
NY (Project Manager/Biologist), the Town of Clifton Park (Environmental Specialist), and the
NYS Department of Environmental Conservation, Division of Regulatory Affairs, Central
Office, Albany, NY (Assistant Environmental Analyst).

10. I have completed numerous professional training certifications by the U.S. ACOE
and other professional institutions including Environmental Assessment and Regulatory
Training, Wetlands Development and Wetlands Hydrology, Stream and Riparian Corridor
Assessment, Frosion and Sediment Control, and Ecological Assessment, Hydrology of
Constructed Wetlands, among others.

11.  Copeland Environmental has extensive experience in Local, State, and Federal
environmental regulatory compliance and aquatic resource management. I personally have over
eighteen (18) years of environmental assessment experience.

12.  Regarding the proposed Project, Copeland’s review focused primarily on site
plans, previous existing conditions plans, topography and soils maps, aerial photographs, and

other drainage indicators which are the primary indicator of wetlands on a property.




Wetlands And Stream Delineations Need To
Be Properly Delineated, Surveyed, And Reviewed

13. As I advised the Planning Board in our December 5™ Submission, it could not
rationally determiné the Project’s impacts in relation to the wetlands or waterways because the
Site’s wetlands have not been accurately delineated.

14.  There appear to be significant wetland areas that are not reflected on the Plans
approved by the Planning Board.

15.  The Plans, for example, do not show wetlands along the majority of the riparian
areas on Site.

16. It is highly unlikely that there are no wetlands within these riparian zones and
stream corridors.

17.  The Plans also fail to show wetlands on many low lying areas where hydric soils
are mapped. Hydric soils are a likely indicator of wetlands. This is set forth in guidance

documents including, the U.S. ACOE Wetland Delineation Manual, and the Northeast Regional

Supplement for the ACOE Wetland Delineation Manual.

18. The Project soil survey indicates that Alden silt loam is present in low lying
areas. Alden silt loam is a hydric soil.

19. It is highly unlikely that there are no wetlands within these low lying areas with
recognized hydric soils.

20. In addition, my review of the Project materials indicates, for example, that
additional tributaries and wetlands are likely to exist on the following proposed lots based on
topographic reliefs, landscape position and my years of experience searching for unmapped
wetlands on vacant lands:

(a) swale or other drainage way at the back of lot 70;




(b) two open stream lines merging on lot 34 and 35;

(c) potential swales through lots 63, 73, 43 and 44, based on topography;

(d) the wetland line should be reviewed on lot 55;

(e) lot 28 shows the confluence of two tributaries where wetlands are usually
located.

21.  Topography indicates that a tributary crosses lot 63 and 73. This tributary is not
shown on the Plans,

22. A tributary or swale may be located at the main access road to the Site from Old
Haverstraw Road and would be impacted. Topographic relief demonstrates that a small tributary
may be located in this area.

23.  As such, there appears to be numerous areas of wetlands that the Planning Board
did not recognize in approving the Plans at issue.

The Wetlands Appear To Be Improperly Delineated

24.  Perhaps even more fundamentally, the Planning Board does not appear to have
had the benefit of a formal surveyed wetland delineation in the final approved plans.

25.  As I advised the Plamming Board in my December 5" Submission, the wetland
delineation does not appear to be a flagged and surveyed wetland boundary on the approved
Project Plans. Direct and indirect impacts to protected aquatic resources, or to proximate existing
residences or the Town as a whole, cannot be assessed accurately without flagged and surveyed
aquatic resource boundaries, especially for the lots that are of concern and within impact areas.

26, This compounds my concern that the Planning Board did not consider all

wetlands on the Site.

27. Stream channels, for example, as shown, are not detailed enough to assess the




temporary and permanent impacts to the stream beds or banks, or to the adjacent riparian areas
because there are no surveyed wetland points or lines shown.

28.  Furthermore, the topography used on the plans does not line up with the stream
lines at road and utility crossings in several locations and New York State Stream classifications
are not shown on all tributaries. Several streams are noted as Class B protected streams, but this
classification is not carried up to the other tributaries that directly feed into these streams.

29.  Additionally, streams in lots 17, 19, and 24 are too close to the homes or grading
line. Impacts associated with a driveway crossing and utilities also will occur on lot 21 yet there
is no formal surveyed delineation in this area as well.

30. A tributary exists on lot 88, just below SMH #33 that appears to continue upslope
and could be impacted by the proposed utility line.

31.  The delineation of lots 87 & 88 also requires review because it appears that utility
lines may be placed in wetlands that are running parallel to a stream. The ACOE Section 404
Clean Water Act regulations do not allow this activity without an individual permit review and
authorization.

32, The driveway and home on lot 55 appear to be too close to the mapped stream.
This area should be flagged as waters of the United States and reviewed for potential impacts.

33. The stormwater basin and back yards of lots 27 and 28 are too close to assess if
impacts to aquatic resources are occurring. There is no surveyed delineation in this area.

34, In many areas the access roads for maintenance of the stormwater basins are
located right next to streams and wetlands. This can lead to long term problems, such as
deposition of sediments from the basin into low-lying wetland areas. There is a concern, for

example, that such a situation exists on the back of lot 35.




The Applicant’s Efforts To
Refute My Concerns Are Misguided

35. I am aware that the Applicant’s consultant sought to refute my concerns, in a
submission made to the Planning Board dated December 20, 2011. I am informed by Counsel
that this response is included in the Ceﬁiﬁed Record at pages 148 and 149. The consultant’s
response, however, fails to address my concerns.

36.  The Applicant’s consultant claimed that “DEC and ACOE staff [] established the
limits of the wetlands and watercourses at the site.”

37. In the first instance, the fact that some wetlands may not fall within DEC or
ACOE jurisdiction does not mean that they do not exist. DEC and ACOE both have fairly
narrow definitions of the wetlands and other waterways that fall within their respective
jurisdictions.  Clear examples of this include the lower classification streams that are not
regulated by the DEC, and isolated wetlands that are not regulated by the ACOE.

38,  Wetland areas do exist that are not subject to DEC or ACOE jurisdiction, but
which still warrant consideration.

39.  Moreover, it is specifically notable that the Applicant’s consultant fails to
reference a wetland delineation confirmation letter from ACOE.

40.  Based on my experience, including my employment at ACOE, reference to a
wetland delineation confirmation letter is standard practice for developments of this size and
complexity.

41.  In addition, it is standard practice in letters from ACOE concerning developments
of this size and complexity for it to reference the extent of land that they reviewed at a
development site, whether or not regulated waters of the U.S were found, and the total acreage of

those waters subject to ACOE jurisdiction, including the linear footage of streams.




42, While the Applicant’s consultant does reference a DEC validation of its wetland
mapping, again, DEC’s wetland jurisdiction is fairly narrowly circumscribed. In general, a
wetland must be at least 12.4 acres before DEC will assume jurisdiction, (see 6 N.Y.C.R.R. §
664(2)(f)), unless there are wetlands that are found to be of some unique local importance as
determined by the DEC Commissioner, pursuant to State Environmental Law Section 24 -301.

43, As sucly, again, the fact that a wetland is not reflected on the map verified by DEC
does not mean it does not exist. To the contrary, wetlands frequently exist beyond DEC
jurisdiction.

The Applicant’s Claim That ACOE “Confirmed” That
Wetlands Under Its Jurisdiction “Have Been Avoided” Is Dubious

44,  Similarly, the Applicant’s consultant claimed that it received a letter from ACOE,
dated January 5, 2011 “which confirms that no Corps of Engineers permits are required for the
project as Wetlands and Waters of the United States have been avoided.”

45.  Again, based on my experience, including my work for ACOE, this is not the
typical letter the ACOE would issue in connection with a Project of this scope or magnitude.

46.  The referenced ACOE letter only concerns certain “arch culverts.” T am informed
by Counsel that this letter is included in the Certified Record at pages 165 and 166.

47.  The letter simply does not reference the Project at issue or the development as a
whole. There is no indication in this letter from ACOE that they reviewed the Site, confirmed
the wetland delineation on it, or reviewed, confirmed, or approved the Subdivision and Site
Development Plans.

48.  The letter contains no citation of the drawings, plans or acreages within ACOE’s
review area. Furthermore, the letter does not state that the ACOE received a request to review the

development plans for a residential development on what is collectively known as Patrick Farm.




49, Again, based on my experience, an ACOE letter concerning a Project of this
magnitude would, as a matter of course, contain this information.

50. Instead, however, the letter referenced by the Applicant’s consultant only
indicates that ACOE reviewed certain “arch culvert” plans. Indeed, the letter states on its face
that it is only responding to a request concerning “a number of arch culverts to serve as
pedestrian and linear transportation crossings.”

51. Again, at the risk of being redundant, if ACOE were truly signing off on a
development project of this magnitude, in its ordinary course 1t would provide a permit approval
or a letter of no jurisdiction concerning the entire subdivision activities. It would state that
ACOE reviewed all wetlands at the site, specifically stating how many acres of land were
reviewed in connection with the project site, and a brief description of the development activities
proposed. It would state, for example, that ACOE “reviewed plans for the development of a
100-lot residential and its attendant features that is proposed on 200 acres of land.” ACOE
would indicate that it had reviewed development plans, which it would specifically identify, and
indicate how many acres the project would impact, including all attendant features.

52. These letters also will generally indicate the date that the wetland delineation on
the development site was reviewed and confirmed by the ACOE, to prove that the ACOE did a
complete review including field investigations of the entire development site.

53, Moreover, ACOE documents issued subsequent to the January 5, 2011 letter
referenced by the Applicant raise further doubts that ACOE signed off on this Project.

54.  1In an internal email among ACOE staff, dated April 15, 2011, for example, Dr.

Christopher Mallery, ACOE Chief, Western Section, clearly states that it is his “impression that




[the Applicant] will have to come in for a whole new [ACOE] authorization (including a new
[Jurisdictional Determination], with a substantial 106 [i.e., ACOE] review.” (A copy of this
email is attached hereto as Exhibit “C”.)

55. In a subsequent letter to the Applicant from ACOE, dated April 18,2011, Stacey
M. Jensen, Chief, Eastern Permits Section, clearly suggested that the Applicant contact ACOE
for a review of its Project plans, stating “[i]f your proposal would involve [] regulated work, you
should contact this office immediately so that a project-specific jurisdiction determination can
be made as to whether a Department of Army permit will be required.” (Emphasis added.) (A
copy of this letter is annexed hereto as Exhibit “D”.).

56. This April 18, 2011 letter appears to clearly refute the Applicant’s claim that the
ACOE wetlands on the Site and the proposed impacts of the development have been reviewed
and accepted.

57. 1t also contradicts the Applicant’s consultant’s representation that the January 5,
2011 ACOE letter it references “confirms that no Corps of Engineers permits are required for the

project.”

\
M COPENHAVER

Sworn to before me this
o) day of April 2012

MARY ELLEN LEO

M Notary Public, State of New York
Qualified in Saratoga County
\%gj,/{/“/ Reg. Ho. 01LEG218884

f/ﬁéta‘ Public My Commission Expires March 15, 2014
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KiM COPENHAVER
Environmental Biologist and Regulatory Specialist

Kim Copenhaver is an environmental assessment professional that has over eighteen years of extensive
experience in Local, State and Federal environmental regulatory compliance and aquatic resource management.
Ms. Copenhaver is the owner of Copeland Environmental LLC, an independently owned environmental
consulting firm, which was established in 2002.

Multi-tasked project management skills include:
s Site Assessment

e Jurisdictional Determinations

e Permit Management and Compliance

e Interagency Coordination

e Environmental Impact Assessment

e Site Plan Review

Natural resource skills include:

e  Habitat Assessment

o Natural Resource Planning

e Wetland Delineations

o Wetland Mitigation Design

e Morphological Stream Assessment

e Bio-technical Bank Stabilization Design
s Riparian Corridor Management

e Bio-Engineering

e Construction Site Monitoring

Ms. Copenhaver was the Project Manager / Biologist for the U.S. Army Corps of Engineers, Regulatory Branch
in Troy, NY. Responsibilities included — Jurisdictional determinations, Permit decisions, NEPA compliance,
Interagency Coordination, Clean Water Act, navigation laws, Endangered Species Act, Historic Preservation
Act, Wild and Scenic Rivers Act, among other Federal, State and Local regulations. Additional responsibilities
involved aquatic habitat assessment and restoration. Project experience included: utility and transportation
projects, residential and commercial developments, dredging, dams, landfills, docks, bridges and structures,
stream canalization and aquatic habitat restoration, as well as others.

She was the Environmental Specialist for the Town of Clifton Park, where her duties encompassed assurance of
environmental assessment and regulatory compliance for planning, zoning and building departments, and
construction inspections.

Kim Copenhaver served as an Assistant Environmental Analyst, for the NYS Department of Environmental
Conservation, Division of Regulatory Affairs, Central Office, in Albany, NY. Her responsibilities included
assisting in statewide regulatory program initiatives such as public/private partnerships, amendments to SEQRA
Regulations and SEQRA Training initiatives, FERC license review and State legislative initiatives on land use
law and government privatization initiatives.

Ms. Copenhaver received her BS in Environmental Biology from the State University of New York.
Professional certifications include the Environmental Assessment and Regulatory Training for USACOE, the
NYSDEC Regulatory Training, Wetlands Development and Wetlands Hydrology, Stream and Riparian
Corridor Assessment, Erosion and Sediment Control, Ecological Assessment, and Corps of Engineers Wetland

Delineation.
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Aquatic Resource Review
of the
Patrick Farm Proposed Residential Development
Town of Ramapo, Rockland County, New York

Prepared by

Copeland Environmental LL.C
Regulatory Consulting Wetlands and Waterways
3 Buchman Drive, Albany, NY, 12211
(518) 874-1888 www.copelandenviromental.com

December 5, 2011

Introduction:

This report outlines the findings of an aquatic resource review completed of the proposed development on
the Patrick Farm property located along Haverstraw Road, in the Town of Ramapo, NY. Online
resources, site plans, previous existing conditions plans and other documents provided to the consultant
were used in our research for this report. The findings of this review are based on the best professional
judgment of the wetland consultant. The sketches and recommendations within this report are to be used
as a guide,

The review was completed by Kim Copenhaver, owner and senior wetland consultant for Copeland
Environmental LLC. Ms. Copenhaver is an environmental assessment professional who has over 18
years of extensive experience in local, state and federal environmental regulatory compliance and aquatic
resource management with a focus on aquatic environments, and the regulations surrounding them. A
copy of Ms. Copenhaver’s qualifications is provided as an attachment to this report.

We did not complete site worlk or detailed scientific investigations. Topography, soils, aerial photographs
and other drainage indicators are the primary indicator of wetlands on a property. When secking out the
location of wetlands to be delineated, these are some of the primary factors that are used by wetland

specialists.

Wetland Delineation Review

Copeland Environmental reviewed the proposed plans for the site, as well as additional materials
provided by ROSA and available online natural resources maps. Our comments are related to the site plan
entitled “Final Subdivision Plans Prepared for the Patrick Farm Subdivision, Town of Ramapo, Rockland
County, New York”, Sheets 2 and 3, Sheets 13-29, Sheets 87-89 and Sheets 80 and 81; all prepared by
Leonard Jackson Associates dated 5/24/10 or 9/9/11 and last revised on11/1/11 and/or 9/9/11.
Development plans for lots 87 and 88 of the subdivision were not reviewed in detail.

We have found that the wetland delineation does not appear to be an adequate or accurate representation
of the potential waters of the United States or the potential New York State jurisdictional waters. The
following deficiencies should be brought to the attention of the appropriate agencies:
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Wetland Delineation Review (continued)

1. The wetland delineation does not appear to be a flagged and surveyed wetland boundary. The
lines are not representing meets and bounds in the field. Surveyed delineations are always
required for a sites that are proposed for development, particularly in the areas of potential
impact to wetlands and waterways. Direct impact and indirect impacts to protected aquatic
resources cannot be assessed accurately without clearly flagged and surveyed aquatic resource
boundaries. The following recommendations are made:

a. Ask the U.S. Army Corps of Engineers Regulatory Branch if they have confirmed the
wetland delineation on the property. If so, get a copy of the wetland delineation map that
was confirmed and get the details of when and by whom it was confirmed. Changes in
the wetland delineation procedures and ACOE Jurisdictional Determination procedures
have occurred over the past 5 years. These should be addressed fully.

b. Ask the NYS Department of Environmental Conservation if they have confirmed the
wetland delineation on the property. If so, get a copy of the wetland delineation map that
was confirmed and get the details of when and by whom it was confirmed, The DEC
wetland verifications are usually good for only 3 to 5 years. This wetland boundary
should be revisited with a flagged and surveyed wetland line; at least on the lots that are
of concern and within impact areas.

2. There is no reference note on the site plans regarding who or when the wetland delineations were
completed and what agencies may have reviewed or confirmed the wetland delineation. Without
this, there is no trail for the review or reference to how old the delineation work is.

3. Streams - There are no wetlands shown along the majority of the riparian areas associated with
the streams on site. It is highly unlikely that there are no wetlands within these riparian zones and
stream corridors. Our review clearly indicates that there are some riparian areas that should be
reviewed by a professional wetland delineator. See the attached sketch.

a. The stream channels are shown as a line or two placed at the bottom of a ravine. This is
not detailed enough to assess the impacts to the stream beds or banks. Both temporary
and permanent impacts are of concerrn.

b. Topography on the plans does not line up with the stream lines at road and utility
crossings in several locations.

c. NYS Stream classifications are not shown on all tributaries. Several streams are noted as
Class B protected streams, but the classification is not carried to the others tributaries
which directly feed into these streams.

4. The soil survey indicates that Alden silt loam is listed as a hydric soil. These soils are listed to be
found in depressions and the soil has an 80 component of hydric soil conditions. The wetland
delineation leaves out many low lying areas where this hydric soil is mapped. The wetland
boundary within these areas should be more closely reviewed.

5. Our review of the materials provided raises some concerns that additional tributaries or wetlands
exist on the following proposed lots:
a. Swale or other drainageway at the back of lot 70
b. Two open stream lines merging on lot 34 and 35
c. Potential swales through lots 63, 73, 43 and 44 based on topography.
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Wetland Delineation Review (continued)

d. The wetland line should be reviewed on lot 55
e. Lot 28 shows the confluence of two tributaries. This area should be closely looked at.

6. Because of the importance of the resources on the site, you should consider if the pond and its
adjacent wetland arcas should be considered eligible for re-mapping as a DEC wetland. In certain
cases, when a wetland holds unique and/or important functions or benefits to
the community, the watershed or the natural environment, the DEC can considered taking
jurisdiction over the wetland; whether or not they meet the 12.4 acre NYS DEC threshold, or not.
The engineering firm for the project mentioned that the pond averages 1.5 feet in depth which is
well within the range of wetland and special aquatic site parameters. Therefore, other preferences
and protections that are afforded to wetlands and riparian areas, such as disturbance set backs,
regulated adjacent areas, and preservation initiatives, should be considered.

Summary: Overall the wetland delineation has numerous deficiencies and inconsistencies. The level of
detail provided does not allow for an accurate assessiment of the limits of waters of the U.S. on the site, or
a reasonable measurement of potential direct and indirect impacts to the aquatic environment that could
occur. This level of detail is well below the standards required by the ACOE and DEC for other, much
smaller projects. You should insist that the same level of detail be provided here; and that all of the
current procedures for assessing wetlands and the potential impacts to wetlands are complied with.

You should have the DEC revisit the wetland delineation that was confirmed by their staff. It appears that
not only could the limits of the “FWW TH 30” be expanded to include smaller adjacent wetland areas, but
the pond and associated wetland complexes on the remaining portion of the site appear to potentially
warrant the state’s jurisdiction as under Article 24 due to their importance to the community and the
watershed at large. You should petition the state to review an expansion of their Article 24 jurisdiction on
the site.

Aguatic Resource Iimpact Assessiment

We reviewed the above referenced plans and additional materials provided to us. Of particular
importance within these materials includes letters from the ACOE and DEC that were obtained by FOIL
and FOIA requests, and the 2009 “Request for a Jurisdiction Determination by the NYSDEC” prepared
by Leonard Jackson Associates. Please note that we did not review detailed grading plans of the
development proposed for lots 87 and 88. It appears that permits will be needed from the DEC and from
the ACOE for the project as follows:

1. Direct impacts to the wetlands would require authorization under sections 404 and 401 of the
Clean Water Act (U.S. Army Corps of Engineers Permit and DEC Water Quality Certificate).
Although it appears that the ACOE authorized the project 2007 under the Nationwide General
Permits, and later a portion of the project referenced as *Patrick Farm Condominiums” was
given a no-permit-needed letter, these appear to be invalid or inconsistent for the following
reasons:

a. The project scope has significantly changed since the time the 2007 approval was issued,

b. The Nationwide General Permits referenced in the letter expired in March of 2007 and
are due to expire once again in March of 2012, The conditions of the nationwide permits
have changed.

c. There is a new regional wetland delineation manual for this area that should be followed.
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Aquatic Resource Impact Assessment (continued)

d. Over the past 5 years there has been additional guidance providing clarification of the
limits of Waters of the United Sates, and associated coordination processes for
jurisdictional determinations. These should be complied with.

e. Although it appears that a no permit needed letter was issued, the letter does not reference
which drawings were reviewed. There is no drawing cited. There is also a reference to a
submittal on September 29, 2020, which is 10 years in the future. In addition, this is only
one lot of the subdivision (Condominium Lot). This should never have been reviewed as
a single and complete project. This has made it very confusing for the municipalities and
for the community at large.

Overall, it appears that their has been a great deal of confusion around this project due to the
submitting of partial information about the scope of the project, by using old outdated
jurisdictional determination or by using enforcement actions as a means to circumvent the full
environmental review process. It is time that the entire project be put on the table with an accurate
and current Jurisdictional Determination so it can be reviewed in accordance with the currently
applicable federal regulations and guidance documents.

2. Direct impacts will occur from grading within NYS “FWW TH-30” regulated adjacent area.
Therefore an Article 24 wetland permit would be required.

3. Direct disturbances to the bed and bank of NYS protected streams would occur from road
crossings. This will require a DEC permit under Article 15 for stream disturbances.

4, A water quality certificate will likely be required from the DEC in accordance with the section
401 of the Clean Water Act for the discharge of fill material into a water of the U.S.

5. You should check with DEC to see if water and sewer supply permits will be required.

6. The DEC should also provide a review of the proposed stormwater management plan to insure
that project meets current standards, particularly given the project's proximity to the Mahwah
River and aquifers that support existing residences. Pollutants and flooding could be significant
from a project of this size and scope.

We have summarized some particular impact areas of potential concern, as well as some general
comments to consider and to present to the agencies during their review.

1. Without a surveyed wetland delineation boundary of the limits of waters of the U.S. and the NYS
jurisdictional waterways and wetlands, the impacts cannot be accurately measured or analyzed.
The Federal Regulations require that the 404 B1 guidelines demonstrate that a project sponsor has
avoided, minimized and mitigated for both direct and indirect impacts to the project. Without
confirmation of the limits of the aquatic resources I don’t see how the agencies could make a
determination of compliance with these important guidelines. The wetland delineation should be
confirmed by the ACOE on the entire site and in off site work areas. If a previous confirmation
was completed, we believe that it should be revisited given the inconsistencies in delineation
maps and the additional information provided to the agencies in this report and others (affidavits
from engineer and biologist).
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Aquatic Resource Impact Assessment (continued)

2. There is no limit of clearing and grading placed on the map. Without this, and an accurate
surveyed delineation, it is unclear if the numerous road crossing and outfall structures near or
over the streams would result in a discharge of fill materials.

3. Dewatering activities are likely to be needed to construct some of these stream crossing. These
often involve a discharge of temporary fill material and disruption to the stream flows.

4. Potential waters of the U. S. that do not appear to have been delineated may be filled as a result of
the project. Other waters of the U.S. are situated too close for comfort, so that that one could
reasonably expect impacts to the wetland or tributary would occur by the contractor building the
project or by future property owners. These are listed below and are shown on our sketch:

a.

k.

Lots 17, 24 and 19, the streams are too close to the homes or grading line. These areas
need to be professionally delineated and surveyed.

A tributary or swale may be located at the main access road to the site from old
Haverstraw Road and would be impacted. Topographic relief demonstrates that a small
tributary may be located in this area.

The catch basin proposed near Lot 34 is close to a wetland, impacts can be expected.

At Lot 35 there appears to be an impact associated with a proposed sewer line towards
the rear. In addition, the storm basin behind that has access roads and outfalls in the
stream. There is some concern about accurate wetland mapping and impacts in this area.
The stormwater basin and back yards of Jots 27 and 28 are too close to assess if impacts
are occurring. There is no surveyed delineation in this area.

Impacts associated with a driveway crossing and utilities will occur on lot 21 and there is
no formal delineation in this area. .

There appears to be a swale or tributary located on Lot 70 that is not marked or mapped
at all. A culvert extends across Ladentown Road on to Lot 70, where topography shows a
swale is potentially located. Grading is proposed within the swale, right behind a
proposed house.

Topography indicates that a tributary crosses lot 63 and 73. This tributary is not mapped
at all. The agencies should review this area.

The tributary on lot 88, just below SMH #33, appears to continue upslope and could be
impacted by the utility line.

The delineation on the two out-parcels (Lots 88 & 87) should be reviewed. In some cases
it appears that utility line may be placed in wetlands that are running parallel to a stream.
This is not allowed by the regulations. The agencies should review wetland delineation
near SMH 35C to insure that all impacts are assessed.

There appears to be a small tributary that crosses the proposed house location and back
yard of Lots 43 and 44, This potential tributary feeds into the DEC wetland and should
be protected.

The driveway and home on lot 55 appears to be too close to the stream. This area should
be flagged for waters of the Untied States and revisited for potential impacts.

Overall there appear to be a considerable amount of potential impacts from the project that need
to be quantified and addressed during the State and Federal permit processes.

5. There are several areas throughout the site where utilities will be installed within wetlands or
across streams. This will generally require permits if the work results in a discharge of fill
material into these waterways. Temporary dewatering activities for this work should be reviewed.
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Aquatic Resource Impact Assessment (continued)

6. There are numerous areas where the outfall pipes and their rock armoring are located in waters of
the United States. These should be closely reviewed with a formal surveyed delineation.

7. In many areas the access road for maintenance of the stormwater basins are located right along
streams and wetlands. This can lead to long term problems. Experience has shown that when
accumulated sediment is removed from stormwater basins, it is often side case nearby, within low
lying areas that are commonly wetlands. There is a concern about this on the back Lot 35.

8. The agencies should take a close look at areas where off site impact could occur for utility
connections and upgrades to the existing municipal roads. Our review indicates that culverts are
proposed to be replaced, lengthened or just enhanced with riprap armoring, as well as road
shoulder improvements that are proposed. This work could result in a discharge of fill material
into waters of the U.S. or state regulated waters. “But for” the subdivision, these potential
impacts would not occur. Therefore, they should be reviewed in cumulatively, along with any
other impacts proposed and they should be included in the total project area, the jurisdictional
determination area and the area of potential effect for archeological review.

9. Indirect impact to the aquatic resources (such as thermal pollution to stream, habitat
fragmentation, water quality and flood an storm flow impacts, and the spread of invasive species,
and aquifer recharge protection) should closely considered on this site.

10. Has there been an archeological review completed for the site in accordance with the requirement
of the National Historic Preservation Act and companion NYS Historic Preservation rules? Have
the coordination requirements been completed for state and federal permit processes. You must
make sure that there are no short cuts being taken at this site. Make sure that the state and federal
agencies are aware of the historic and prehistoric potential importance of this site. The
archeological report completed for the site should be reviewed in detail to ensure that they have
been undertaken with all of the current standards and that all of the resources are clearly
identified and presented to the agencies.

11. Who has completed the Endangered Species evaluation of the site? Will the agencies be
overseeing this? The following federal species may be a concern for this site, Indian Bat (Myofis
sodalis) and Bog turtle, (Clenmys muhlenbergii). NYS protected plants and wildlife should also
be considered in the DEC permit review. New state endangered species policies should be
considered in their permit review to insure that any habitat of concemn is identified and impacts to
the species or their potential habitat are clearly analyzed.

12. Single and Complete project - Lots 87 and 88 appear to be separated out of this subdivision as an
independent project with separate utility. This definitely appears to be an attempt to avoid
following state and federal regulations. There are three separate projects represented on this site
that at one time were considered as one. These projects appear to be dependent on one another for
the roads, sewer, water, power and stormwater infrastructure. It is unreasonable to conclude that
these projects are not related and dependent upon one another. Impacts proposed on Lots 87 and
88 would not occur without the approval of Patrick Farm Subdivision. This makes them
dependent and a single and complete project under the “but for clause”. The project sponsor
should show the proposed impacts on the two out parcels so that a completed and throughout
review can be completed. These three projects should not be reviewed separately.

Copeland Environmental LLC Page 6 of 10
(518) 874-1888 Aquatic Resource Review, Patrick Farm, Ramapo, NY




Aquatic Resource Impact Assessment (continued)

13. T have noticed several stub streets proposed in the site plan. The need and purpose of these stub
streets should be clarified. Stub streets often indicate that additional phases of the project can
reasonably be expected to occur? You should ask the agencies to consider if there are any
wetlands at the edge of these stub streets, and if so; they should be clearly marked for future
development.

Summary: There appear to be numerous areas where proposed impacts to the aquatic environment are not
clearly identified or evaluated. The direct and indirect impacts of such an expansive development located
near important aquifer areas and adjacent to or within close proximity to protected waterways should be
closely reviewed. These areas have a long standing natural and cultural history that should ot be easily
set aside during the environmental review process. The functions and benefits of these streams, wetlands,
and riparian areas are very important to protecting the community from pollutants, flooding, erosion and
sediment control issues and for maintaining a healthy aquifer. In addition, the functions and benefits that
these resources provide to the natural environment for wildlife habitat, transportation corridors, nutrient
production and biodiversity should also be closely reviewed and considered in the approval process.

This assessment was prepared by Kim Copenhaver of Copeland Environmental LLC. Please contact ICim
with any questions or concerns at kim@copelandenvironmental.com.

]

enha¥er

Professional Profile for Kim Copenhaver
Aquatic Resource Impact and Delineation Sketch
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KiM COPENHAVER
Environmental Biologist and Regulatory Specialist

Kim Copenhaver is an envirommental assessment professional that has over eighteen years of extensive
experience in Local, State and Federal environmental regulatory compliance and aquatic resource management.
Ms. Copenhaver is the owner of Copeland Environmental LLC, an independently owned environmental
consulting firm, which was established in 2002,

Multi-tasked project management skills include:
o Site Assessment

e Jurisdictional Determinations

e Permit Management and Compliance

o Interagency Coordination

o  Environmental Impact Assessment

o Site Plan Review

Natural resource skills include:

o Habitat Assessment

o Natural Resource Planning

o Wetland Delineations

o  Wetland Mitigation Design

e Morphological Stream Assessment

o Bio-technical Bank Stabilization Design
o Riparian Corridor Management

e Bio-Engineering

o  Construction Site Monitoring

Ms. Copenhaver was the Project Manager / Biologist for the U.S. Army Corps of Engineers, Regulatory Branch
in Troy, NY. Responsibilities included — Jurisdictional determinations, Permit decisions, NEPA compliance,
Interagency Coordination, Clean Water Act, navigation laws, Endangered Species Act, Historic Preservation
Act, Wild and Scenic Rivers Act, among other Federal, State and Local regulations. Additional responsibilities
involved aquatic habitat assessment and restoration. Project experience included: utility and transportation
projects, residential and commercial developments, dredging, dams, landfills, docks, bridges and structures,
stream canalization and aquatic habitat restoration, as well as others.

She was the Environmental Specialist for the Town of Clifton Park, where her duties encompassed assurance of
environmental assessment and regulatory compliance for planning, zoning and building departments, and
construction inspections.

Kim Copenhaver served as an Assistant Environmental Analyst, for the NYS Department of Environmental
Conservation, Division of Regulatory Affairs, Central Office, in Albany, NY. Her responsibilities included
assisting in statewide regulatory program initiatives such as public/private partnerships, amendments to SEQRA
Regulations and SEQRA Training initiatives, FERC license review and State legislative initiatives on land use
law and government privatization initiatives.

Ms. Copenbaver received her BS in Environmental Biology from the State University of New York.
Professional certifications include the Environmental Assessment and Regulatory Training for USACOE, the
NYSDEC Regulatory Training, Wetlands Development and Wetlands Hydrology, Stream and Riparian
Corridor Assessment, Erosion and Sediment Control, Ecological Assessment, and Corps of Engineers Wetland

Delineation.
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Mallery, Christopher 8 NANO2

From: Mallery, Christopher S NANG2

Sent: Friday, April 15, 2011 8:31 AM

To: Jensen, Stacey M NANG2

Subject: Project in Rockland County (UNCLASSIFIED)

Classification: UNCLASSIFIED
Caveats: NONE

Stacey:

I got a call this morning from an engineer who was hired by a local community organization to
block a large project in Rockland County known as Patrick Farm (I think it's in the Town of

—_ Ramapn)._ Craig had worked_on this in the distant past, and T had been involved with an
enforcement case with it, based on some stream work they had done that really messed up the
"flow of water on’ the site. They put things back together as well as they could, and I wrote
them off for a nationwide for their then-proposed project, with the warning that, if their

project changed, they would need considerably more review from us. Their attorney (Mark
Chertok, from SP&R) asked for approval for an expanded project for the site a few years
later, and I told him that, since the new project would affect the historic property on the
site (the farmhouse), it would be very difficult for him to get a new approval, and that he
would be better off following the old proposal that he had an authorization for. That was

_sufficient for him at the time, but apparently not everyone was listening, as the developer
(Scenic Development) has come up with a new proposal that involves twice as many houses as
the previous one.

It would be my impression that they will have to come in for a whole new authorization
(including a new JD), with a substantial 186 review, but I will leave that decision to you.

He said he would call you.
I think I may still have Chertok's submittal on my desk somewhere.

Thanks.
~ Chris M.

Classification: UNCLASSIFIED
Caveats: NONE
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DEPARTMENT OF THE ARMY
NEW YORK DISTRICT, CORPS OF ENGINEERS
JACOB K. JAVITS FEDERAL BUILDING

NEW YORK, N.Y. 16278-0030 APR 1 8 2011

REPLYTQ
ATTENTION OF:

Regulatory Branch-Eastern Permits Section

SUBJECT: Patrick Farm Residential Development in Ramapo, Rockland
County, New York
by Scenic Development, LLC

Scenic Development, LLC
c/o Yechiel Lebovits
3 Ashel Lane

Monsey, NY 10952

Dear Mr. Lebhovits:

Your proposed residential _development for. the Patrick Farm site.. ..

in Remapo, Rockland County, New York has been brought te our
attention for possible regulated streams and wetland filling under
Sectlion 404 of the Clean Water Act. Under Title 33. CFR Part
325.1(b), 1f the district becomes aware of planning for work which
may require a Department of the Army permit, we contact the
principals involved to advise them of the possible reguirement for

a permit.

Please note that the Department of the Army regulates
construction activities in navigable waterways and discharges of
dredged or fill material into water of the United States, including-
inland and coastal wetlands. If your proposal would involve such
regulated work, you should contact this office immediately so that a
project~specific jurisdiction determination can Dbe made as to
whether a Department of the Army permit will be required.
Background material on the Corps of Engineers Regulatory Program is
enclosed for your use.




If any questions should arise concerning this matter, please

contact the undersigned at

(917)

790-8420.

Sincerely,

Stacey
Chiaf,’

Enclosures

Copy furmished without enclosnres:

Leonard Jackson Assaciates
26 Firemens Memorial Drive
Pomonz, NY 10970

Carpenter Environmental Services
307 Museun Yillage Road

PO Box 656

Monrog, NY 10950

Sive, Paget and Refsel
c/o Mark A. Chertok
480 Park Avenue

- Mew York, NY 10022

Richard L. Tomer, CENAN-OP-R

Thomas Creamet, CENAN-OP

Christapher Maltery, PhD, CENAN-OP-RW
Kenneth Wells, CENAN-PA

Christopher P, Gardner, CENAN-PA

Eastern Permits SecTtion




